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THE PREFACE.

FYHE two Mufelman authofs, whom I now intro<

duce to my countrymen in India, are Shaikbh
Sira JU’DDI’N, a native of Sejdvend; and Sayyad SHARIF;
who was born at Jurjdn in Kbwdrezm near the mouth
of the Oxus, and is faid to have died, at the age of
feventy-fix years, in the city of Shirdz: their compofi-
tions have equal authority in all the Mobammedan courts;
which follow the fyftem of Apuy HaNirau, with thofe
of LitTLETON and CokE in the courts at Weflminfler ;
and there is, indeed, a wonderful analcgy between the
works of the old Arabian and Englifh lawyers, and
between thofe of their feveral commentators ; with this
difference in favour of our own country, that LiTTLE-
ToN is always too clear to need a glofs, and with
this difference in favour of the Arabs, that the fole
object of SHARIF Wwas to explain and illuftrate his text,
without an oftentatious difplay of his own erudition; but,
when it is admitted, that a defire of cxtreme brevity has
often made the Sirdjiyyab obfcure, the reader fhould

in candour allow, that every author muft appcar to
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great difadvantage in a literal tranflation, efpecially when
his own idiom differs totally from that of his tranflator,
when his terms of art muft be rendered by new words,
which ufe alone can make eafy, and when the fyftem,
which he unfolds to his countrymen, has no refemblance
to any other, that the world ever knew. In the
Sharifyyab (for that is the popular title of the Arabion
‘comment) we find little or no-obfcurity ; and, if there bea
fault in the book, it is afcrupuloils minutenefs of explan-
ation, and a needlefs anxiety to remove every little cloud;
which the readet himfelf miglit difperfe by the flighteft
exertion of his intelle€t: Both sworks were tranflated
into Perfian by the order of Mr. HasTINGs; and the
tranflation, which beats the name of Msulavi Muwam-
MeED Kastn, muft appear excellent, and would be really
ufeful, to fuch 2s had not accefs to the Arabick originals ;
but the text and comment arz blended without any dif-
the tranflator himf{clf, that it is often impoffible to fepa-
rate what is fixed law from what is merely his own
opinion: he has alfo erred (though it be certainly a
pardonablz errour) on the fide of clearnefs, and has
made his work fo tedioufly perfpicuous, that it fills,
inclufively of a turgid and flowery dedication, about fix
hundred pages, and a faithful verfion of it in Englifh

would occupy a very large volume.
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Ir the pains, which have been taken to render my
own work as complete as poffible, be meafured by the
fize of it, they muft be thought 'v’ery inconfiderable ;
. but in truth no greater pains could have been taken
with any work ; and it would have been a far eafier tafk
to have diCtated or written a verbal tranflation of the
two comments on my text, than to have made a careful
feleGtion of all that is important in them; for which
purpofe I 'perufcd cach of them three times with the
utmoft attention, and have condenfed in little more than
fifty fhort pages the fubftance of them both, without
any fuperfluous paflage; that I fhould with to be re-
trenched, and with as much perfpicuity as I was able
to give, in fo fhort a compafs, to.a’ fyftem in fome
parts rather abftrufe: left men of bufinefs, for whom
the book is- intended, fhould be alarmed at firft fight
by the magnitude of it, I have omitted all the minute
criticifm, various readings, ard curious Arabian litera=
ture; moft of the anecdotes concerning old lawyers,
and all their fubtil controverfies with the arguments on
both fides; together wi'th the demonftrations of arith-
metical rules and the very long procefles, after the prolix
method of the Arabs; in words inftead of figures.
Pradtical utility being my ultimate obje& in this work,
I had nothing to do with literary curiofities, how agreea-
ble foever they might have been in their proper places;
but; in order to attain that obje& by a full explafxation

b
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of every thing ufeful in my text, I was under a nez
ceflity of retaining the Arabuarz phrafeology both in
law and arithmetick, and muft requeft the Exgli/h reader
to difmils from his mind, while he ftudies the Sirdsiyyab,
thofe appropriated fenfes, in which many of our words,
as beir, inberitance, root, and the like, are ufed in our
own fyftems. One Aralict word I was at a lofs to
tranflate precifely in our language without circumlo-
tution: the chief problem, in the diftribution of eftates
among Mufelman heirs, is to find the leaft number, by which
an eflate muft be divided, fo that all the fhares and the re-
Sidue may be legally difiributed without a fraltion: this
they call mtegration ; but, if I could have hazarded fuch
a word in Englifh, the frequent rep;-.tition of it would
~ have been extremely harfh; and I have generally called
it arrangement or vertfication; which are popular fenfes of
the Arabick verbal noun; but the number foﬂght, or, to
ufe the Arabian expreflion, the integrant of the cafe, 1

have ufually named the divifor of the eftate.

It will be feen in the Sirdjiyyab, that the fyftem of
Zaip, though in part exploded by Apu HaN:FaH,
had very powerful fupporters, and its author is always
mentioned in terms of rcfpeé:t: it is the {yftem, which
I publithed at London above ten ycars ago; and ‘I am
not furprifed, that, without a native afiftant or even
a marginal glofs, I could not tiien interpret the many

tcchnical words, which no ditionary explains, except in




( vii )
their popular fenfes; but, though my literal verfion of
the tract by ALMUTAKANNA; feems for pages together
like a ftring of enigmas, yet the follb‘wing work makes
every fentence in it perfetly clear; and the original,
which was engraved from a very old manufcript, appeats
to be a lively and elegant epitome of the law of inheri-
tance according to Za1p, but maﬁifeﬁly defigned to affift
the memory of young ftudents, who were to get it by
heart, when they had learned the rules from fome longer
treatife, or from the mouths of their preceptors. This
may be no improper place to inform the reader; that,
although ABu Haniran be the acknowlzdged head of
the prevailing fe@, and has given his name to it, yet fo
great veneration is fhown to ABU Yosur and the lawyer
MuuaMMED, that, when they Zoz/ diflent from their
mafter, the Mufilnan judge is 4t liberty fo adopt either
of the two decifions, which may fecem to him the more

confonant to reafon and founded on the better authority:

I Am ftrongly difpofed to believe, that no poflible
queftion could occur on the Mobammedan law of fuc-
¢eflion, which might not be rapidly and correitly an-
fwered by the help of this work; but it would be eafy
to confirm or invalidate my opinion by the following
method. Let one capital letter, or more, if neceffary,
reprefent each of the fharers, refiduaries, and diftant
heirs ; and let thofe letters be the initials of the feve-

ral words, in aid of the memory, but fo chofen (as with
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out difficulty they may be) that all may be different;
let them be placed in alphabetical order, and connetted
by the fign of addition; lct an enumeration be then
made, by the known rule, of all the poffible cafes, in
which they can occur, two and two, three and three,
and fo forth; let them accordingly be arranged in tables
from the loweft number to the higheft; and let the
fhare or allotment of each be fct above the letter, in
the place of an exponent. If the queftion then were
propofed, in. what manner the property of HiNDA muft
be diftributed among her daughter, her ﬁ_/i'er by the fame
Jatber only, and the é’augbter of ber fon; the table of the
third clafs would exhibit this formula D ‘+DF%+ DSw
or, if AMRuU had left his wife, two daughters, and both
bis péren’t:, the formula in the fourth table would be
2 D¥+F#% +M*+ W where the denominator of
the index would be the irztegrant, as the Arabs call it;
of the cafe, and the numerator would point out the feve-
ral allotments: thus might we conftru&t a fect of tables,
mathemitically accurate, in which the legal diftribution;
in every poffible cafe, might be feen in 2 moment with-
out thought and even without learning; and fuch a
bhnd facility, though not very confiftent with the dig-
nity of {cience, would certainly be convenient in prac-
tice. We might alfo arrange the whole in a fynthe-
tical methed (of all the moft luminous and fatisfaGtory)
by beginning with the fentences of the Kordn, as with

indubitable axioms, followed by the genuine oral maxims
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bf MunavmeD | by fubjoining the points, on which
all the learned have at length agreed, and by con-
cluding with cafes deduced from thofe three fources of
juridical knowledge, to which there fhould be conftant
references by numbers in the mannet of geometricians:
this method I propofe to adopt in the Digeft, from which
I have feparated the Sirdjiyyab, becaufe it feemed wor-
thy of being exhibited entire, and may be confidered as
Intitutes of Arabian Law on the important title; men-
tioned by the Briib legiflature, of inberitance and fuc-

ceffion to lands, remts, and goods.

Unvress I am greatly deceived, the work, now pre-
fented to the publick, decides the queftion, which has
been ftarted, whetber, by the Mogul conflitution, the JSo=< |
vereign be not the fole proprietor of all the land in his em-
pire, which be or bis predeceffors bave not granted to a
Jubject and bis beirs ; for nothing can be more certain,
than that /end, rents, and goods are; in the language of
all Mobammedan Yawyers, property alike alienable and in-
keritable ; and fo far is the fovereign from having any
right of property in the goods or lands of his people,
that even efcheats are never appropriated to his ufe, but
fall into a fund for the reilef of the poor. SHARIF ex-
preflly mentions fe/ds and boufes as inheritable and alie-
nable property : he fays, that a bouf, on which there
is alier;, fhall not be fold to defray even funeral expenfes;

c
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that, if 2 man dig a wdl iz 4is own field, and anothe
"man perith by falling into it, he incurs no guilt; buit,
if he had trefpafled on the field of another man, and had
been the occafion of death, he muft pay the price of
blood ; that buildings and trees pafs by a fale of /and,
though not converfcly; and he always exprefles what
‘we call property by an emphaticdl word implying domi-
nion. Such dominion, fays he, may be acquired by the
act of partz'e:,.as in the cafe of contraéls, or, by the alt
of Jaw, as in the cafe of defcents; and, having obferved,
that freedom is the civil exifience and life of a man, but
Jlavery, bis death and annibilation, he adds, becaufe free-
dom eftabliftes bis right of property, which chiefly dif-
tinguifbes man from other animals and from things inani-
mate ; fo that he would have confidcred fubjests without
property (whiich, as he fays in another place, comprifes
every thing that a man may fell, or give, or leave for bis
beirs) as mere flaves witbout civil life : yet SHARIF wids
beloved and rewarded by the very conqueror, from whom
the imperial houfe of Del/i boafted of their defcent. The |
Kordn allots to certain kindred of the deceafed fpecifick
thares. of what be lft, without a fyllable in the book,
that intimates a fhade of diftin&ion between realty and
perfonalty ; there is thercfore no fuch diftin¢tion, for in-
terpreters muft make none, where the law has not dif-
tinguithed: as to MumamMMED, he fays in pofitive

words, that if @ man leave either property, or rights, they
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gr; to bis beir.r,; and SHARIF adds, that an beir fucceeds
to bis ancifior’s eftate with an alfolute right of ownerfbip,
right cf poffefion, and power of alienation. Now 1 am
fully perfuaded, that no Mufelman prince, in any age or
country, would Have harboured a thought of ¢ontroverting
thefe authorities. Had the doctrine lately broached been
fuggefted to the ferdcious, but politick and religious,
OMAEK, he would in his beft mood have afked his coun-
fellor fternly, whether he imagined himfelf wifer than
Gop and his Prophet, and, in ofie of his paffionate fal-
lies, would have fpurned him a$ a blafphemer from his
prefence, had he been even his deareft friend or his ableft
general : the placid and benevolent Ari would have giv-
en a harth rebuke to fuch an advifer; and AURANGZIB
himfclf, the bloodieft of affaflins and the moft avaricious
of men, would not have adopted and proclaimed fuch an
opinion, whatever his courtiers and flaves might have
faid, in their zeal to aggrandize their mafter, to a foreign
phyfician and philofopher, who too haftily believed them,
and afcribed to fuch a fyftem all the defolation, of which
he had been a witnefs. Conqueft could have made no
difference ; for, cither the law of the conquering nation
was eftablithed in India, or that of the conquered was
fuffcred to remain: if the firft, the Kordnand the dicta of
MvuuamMED were fountains, too facred to be violated,
both of publick and private law; if the fecond, there is
an cnd of the debate; for the old Hindus moft aflu-



{ =i )
redly were abfolute proprictors of their land, though
they called their fovereigns Lords of the Earht;
as they gave the titlc of Gods on Earth to their Bréb-
mens, whom they punifhed, neverthelefs, for zbefr with
all due feverity. Should it be urged, that, although an
Indian prince may have no right, in his execative capa-
city, to the land of his fubjelts, yet, as the fole Lziflative
power, he is above control ; I anfwer firmly, that Indian
princes ncver had; nor pretended to have, an unlimited
legiflative authority, but were always under the con-
trol of laws bclicved to be divine, with which they

never claimed any power of difpenfing.

I am happy in an opportunity of advancing thefe
arguments againft a dolrine, which I think unjuft;
unfounded, and big with ruin; for, in the courfe of
nine years, I have feen enough of thefe provinces and
of their inhabiiants, to be convinced, that, if we hope
to maake our government a blefling to them and a du-
rable benefit to ourfelves, we muft realize our hope,
not by wringing for the prefent the largeft pofiible
revenue from our Afictick {ubjects, but by taking no
more of their wealth than the publick exigencies, 'and
their own fecurity, may altually require; not by dis
mintthisg the meoff, whilh landlords must naturally
take in zdeir own foi, but by augmenting it to the

utmoft, and giving them allurance, thut it will
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defcend to their heirs: when their laws of property,
which they literally hold facred, fhall in pra&ice be fe-
cured to them; when the land-tax thall be fo mode-
rate, that they cannot have a colourable pretence to
rack their tenants, and when they fhall have a well
grounded confidence, that the proportion of it will ne-
ver be raifed, except for a time on fome great emer-
gence, which may endanger all they poflefs; when either
the performance of every legal contra@ fhall be enfor-
ced, or a certain and adequate compenfation be given
fbr tﬁe breach of it; when no wrong fhall remain un-
redreffed, and when redrefs fhall be obtained at littlc
cipenfe, and with all the fpeed, that may be confiftent
with neceflary deliberation; then will the popul;tion
and refources of Bengal and Babar continually increafe,
and our nation will have the glory of conferring hap-
pinefs on confiderably more than fwenty-four millions
(which is at leaft the prefent number) of their native
inhabitants, whofe cheerful induftry will enrich their
benefa@ors, and whofc firm attachment will fecure the

permanence of our dominion.



DIRETCTTION
TO THE BOOKBINDER.

THE binder muft take particular care to place the ori-
ginal Arabick after the Commentary, with the pages in an
inverfe order; fo as to begin where an Englih book would

end.
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T H E

INTRODUCTION.

L

IN THE NAME OF THE MOST
MERCIFUL GOD!

PRAISE be to GOD, the .Lord of &/l worlds;
the praife of thofe who give Him thanks!

And His blefing on the beft of created ~beings,
MUHAMMED, and his excellert family ! ' The Pro-
phet of GOD, (on whom be His bleﬂing and peace !)
faid: ¢« Learn the laws of inheritance, and teach them
¢¢ tothe people; for they are one half of ufeful know-
¢¢ ledge.” Our learned in the law (to whom GOD be
merciful!) fay : ¢¢ There belong to the property of a bcr—
« fon deceafed four fucceflive duties fo be performed by
¢ the ‘magifirate: firft, his funeral ceremony and‘
¢¢ burial without fuperfluity of expenfe, yet without
¢ deficiecncy ; next, the difcharge of his juft debts
¢¢ from the whole of his remaining effe®s; then, the
¢¢ payment o his legacies out of a third of what re-

¢¢ ‘mains after his debts are paid ; and, laftly, the diftri-

L)

bution of the refiduc among his fucceffors, according

B
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«¢ tothe Divine Book, to the Traditions, and to the Aflent
«¢ of the Learned.” ‘They begin with the perfons en-
titled to thares, who arc fuchas have each a fpecifick fhare
allotted tothem inthe book of Almighty GOD; then
they proceed to the refiduary heirs by relation, and they
are all fuch as take what remains of theinheritance, after
thofe who are entitled to fharess and, if there be oniy
refiduaries, they takc the whole property : next to refidu-
aries for {pecial caufe, as the mafter of an enfranchifed
flave andhis male refiduary heirs; then they returnto thofe
entitledto fharesaccordingto their refpetive rights ofcon-
fanguinity; then to the more diftant kindred; then to the
{;ucccﬁ'or by contralt; then.to him who was acknow-
ledged as a kinfman through another, fo as not to
prove his confanguinity, provided the deceafed perﬁﬁec.i in
that acknowledgement even till he died ; then to the per-
fon, to whom :the whole property was.left by will; and

laftly to the publick treafury.

ON IMPEDIMENTS 70 SUCCILSSION.
IMPEDIMENTS to fuccellion are four; 1, fervi-
tude, whether it bz perfedt or imperfe& ; 2, homicile,
whether punithable by retaliation, or expiable; 3, difcr-
ence of religion; and, 4, difference of country, either

‘afual, as Dbetween an alien enemy anl an alien




(s5)
tributary ; or qualified, as between a fugitive and atributa-
ry, or between two fugitive enemies from two different
ftates: now a ftate dificrs from another by having
distrent forces and fovereigns, there being no commu-

nity of protc&ion between them.

ON THLE DOQCTRINE OF SHARES, AND
THE PERSONSENTITLED T0 THEM.

THE furu.i: or thares, appointed in the book of
Almighty GOD, are fix : a motety, a quarter, an eighth,
two thirds, one third, and a fixth, fome formed by
doubling, and fome by halving. Now thofe entitled to
thefe {hares are twelve perfons ; four males, who arethe
father and the true grandféther or other male anceftor,
how high foever in the paternal line, the brother by the
fame mother, and the hufband ; and eight females, who
are the wife, and the daughter, and the fon’s daughter, or
other female defcendant how low foever, the fifter by one
father and mother, the fifter by the father’s fide, and the
fiter by the mother’s fide, the mother, and the true
grandmother, that 1s, the who is related to the deceafed
without the interventicn of a falfe grandfather. (A falfc
male anceltor is, where a female anceftor intervenes in

the line of afcent). The father takes in three cales ;
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1, an abfolute Thare, which is a fixth, and that with the
fon, or fon’s fon, how low foever; 2, alegal fhare, and
a refiduary portion alfo; and that with a daughter,
or a fon’s daughter, how low foever in the degree of
defcent; 3. He has a fimple rcfiduary title, on failure of
children and fon’s children, or other low defcendants.-
The true grandfather has the fame intereft with the fa-
ther, except in four cafes, which we will mention pre-

fently, if it pleafe GOD ; but the grandfathcr is excluded

by the father, if be be living ; fince the father is the mean

of tconfanguinity between the grandfatherand the deceafed.
The mother’s children alfo take in three cafes: afixth

is the fhare of one_ox’lly; a third, of two, or of more:

males and females have an equal divifion and right ; but
the mother’s children are excluded by children of the de-
ceafed and by fon’s children, how law foever, aswell as
by the father and the grandfather ; as the learned agree.
The hufband takes in two-cafes ; half, on failure of chil-
dren, and fon’s children, and a fourth, with children or

fon’s children, how low foever they defcend.

"ON WOMEN.

WIVES take in two cafes; a fourth goes to one or

more on failure of children, and fon’s children, how low
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‘foever ; and an eighth with children or fon’s children, in
-any degree of defcent. Daughters begotten by the de-
ceafed take in three cafes : half goes to one only, and two
.thirds to two or more; and, if there be a fon, the male
~has the fhare of two females, and he makes them refidu-
arics. ‘The fon’s daughters are like the daughters be-
gotten by the deceafed ; and they may be in fix cafes: half
_goes to one only, and two thirds to two or more, on fai-
lure of daughters begotten by the deceafed ; witha fingle
daughter of the dcceafcd, they have a fixth, completing,
(with the daughter’s half), two thirds; but, with two
~daughters of the deceafed, they have no fhare of the
inheritance, unlefs there be, in an equal degree with, or
in a lower degree than, them, a boy, who makes them
-refiduaries. As to the remainder between them, the
male has the portion of two females ; and all of the fon’s

daughters are excluded by the fon himfelf.

If a man leave three fon’s daughters, fome of them 1n
‘Jower degrees than others, and three daughters of the fon
of another fon, fomc of them in lower degrees than others,
and three daughters of the fon’s fon of another fon, fome
of them in lower degrees than others, asin the following

-table, this is called the cafe of 747575,

C .
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‘FIRST SET. SECOND SET. THIRD SET.
Son, Son, Son,
I | -
Son, Daughter,  Son, Son,
. . I

Son, Daughter,  Son, Daughter, Son,

Son, Daughter,  Son, Daughter, Son, Daughter,
Son, Daughter, Son, Daughter,

-Son, Daughter.

Here the eldeft of the firft line has none equil in de-
-gree with her ; the middle one of the firft line is equalled
in degree by the eldeft of the fecond ; and the youngeft
of the firft line is equalled by the middle one of the fe-
cond, and by the eldeft of the third line; the youngeft
of the fecond line is equalled by the middle one of the
third line, and the youngeft of the third fet has no equal
in degree.—When thou haft comprehended this, then we
fay : the eldeft of the firft line has a moiety ; the mid-
dle oneof the firft line has a fixth together with her equal'
in degree to make up two thirds ; and thofe in lower de-~
grees never take any thing, unlefs there be a fon with
them, who makes them refiduaries, both her who is
equal to him in dcgrec,r and her who is above himj
but who 1is not entitled to a fhare: thofe below him

.are excluded.
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~“SISTERS by the fame father and mother may be in
five cafes: half goes to onealone; two thirds totwo or
more ; and, if there be brothers by the fame father and
mother, the male has the portion of two females;
and the females become refiduaries through him by reafon
of their equality in the degree of relationto the deceafed;
and they take the refidue, when they are with daugh-
ters or with fon’s daughters, by the faying of Him, on
‘whom be blefling and peace! ¢ Make fifters, with

4¢ daughters, refiduaries.”

SISTERS by the fame father only are like fifters by
the fame father and mother, and may be in feven cafes-:
half goes to one, and two thirds to two or more on
failure of fifters by the fame father and mother; and,
with one fifter by the fame father and mother, they have
a fixth, as the complement of two thirds; but they
have no inheritance with two fifters by the {fame father
and mother, unlefs there be with them a brother by
the fame father, who makes them refiduaries; and then
the rei’:due is diffributed among them &y the facred rule
¢ to the male what is equal to the fhare of two females.”
The fixth cafe is, where they are refiduaries with daugh-

ters or with fon’s daughters, as we have before ftated i
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BROTHERS and fifters by the fame father and
mother, and by the fame father only, are all excluded by
the fon and the fon’s fon, in how low a degree foever,
and by the father a/fo, as it is agreed. among the learned,
and even by the grandfather according to ABU HANI-
FAH, on whom be the mercy of ALMIGHTY GOD!
And thofe of the half-blood are alfo. excluded by the

brothers of the whole blood.

THE mother takes in three cafes: a fixth with 2
child, ora fon’s child, even in the loweft degree, or with
two brothers and fifters or more, by which ever fide they
are related ; and a third of the whole on failure of thofe
juft-mentioned ; and a third of the refidueafterthe fhare
of the hufband or wife ; and this in two cafes, either
‘when there are the hufband and both parents, or the wife

.and both parents: if there be a grandfather inftead of a
father, then the mother takes a third of the whole pro-
perty, though not by the opinion of ABU YUSUF, oa
whom be GOD’s mercy ! for he fays, that in this cafe
alfo the has only a third of the refidue. The graﬁdmo-
ther has a fixth, whether fhe be by the father or by the
mother, whether alone or with more, if they be true
grandmothers and equal in degree ; but they areall exclu-
-ded by the mother, and the paternal female anceftors alfo

by the father ; and, in like manncr, by the grandfather,
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excopt the fother’s mother; even in the higheft degree ;
for the takes with the grandfather, fince the is not related
through him. Theneareft grandmother, or female ancefior,
on either fide, excludes the more diftant grandmo‘thcr, on
whichever fide the be; whether the nearer grandmother
bz entitled to a thare of the inheritance, or be herfelf ex-
cluded. When a grandmother has but one relation, as
the father’s mother’s mother, and another has two fuch
relations, or more, as the rr;other's mother’s mother, who

is alfo the fathcr‘s f;athcr;s mother, according to this table;

Mother ' Mother

S
Mother Father Mother
| N
Father Mother

then a fixth is divided between them, accordirig to ABU
YUSUF, in moicties, refpect being had to their perfons ;
but,according to MUHAMMED, (on whom be GOD’s
mercy!) in thirds, refpec being had to the fides.
—_— ————
ON RESIDUARIES.
RESIDUARIES by relation #o the deceafed are three:
the refiduary in his own right, the refiduary in another’s
D
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ri_ht, and the refiduary together with another. Now the
refiduary in his own right is every male, in whofe line of
rclation to the deceafed no female enters; and of this fort
there are four clafles; the offspring of the deceafed, and
his root ; and the oﬁ"épriﬁg of his father and of his near-
eft grandfather, 2 preference being given, I mean a pre;
ference in the right of inheritance, according to proximity
of degree. The offspring of the deceafed are hig fons
Sir/t; then their fons, in how fow a degree foever: then
comes his root; or his father; then his paternal grand<
father, and their paternal grandfathers, how high foever s
then the offspring of his father; or his brothers; then
their fons, how low forver; and then the offspring of his
grandfather, ot his uncles: then their fons, how low
foever. Then the ftrength of confanguinity prevails s
I mean, he, who has two relations is preferable to him,
who has only one relation, whether it be male or female;
according to the faying of Him, on whom be peace f
« Surely, kinfinen by the fame father and mother fhall
¢ inherit _before kinfmen by the fame father only:” thusa
brother by the fame fatherand mother i$ preferred toa bro-
ther by the father only, and a fifter by the fame father
and mother, if (he become a refiduary with the daughter,
is preferred toa brother by the father only ; and the fonr

of a brother by the fame father and mother is preferred
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to the fon of a brother by the. fame father only; and
the rule is the fame in regard to the paternal uncles of
the dzceafed ; and; after them, to the paternal uncles of
his father; and, after them, to the paternal uncles of his

grandfather.

TIIE refiduaries in another’s right are four females 3
namcly, thofe whofe fhares are half and two thirds; and
who become refiduarics in right of their brothers, as we
have before mentioned in their different cafes ; but fhe,
who has no fhare among females, and whofe brother is
the heir, doth not become a refiduary in his right; as in

the cafe of a paternal uncle and a paternal aunt.

AS to refiduatizs together with others: fuch is
every female who becomes a refiduary with another
female; as a fifter with a daughter, as we have men-
tioned before. The laft refiduary is the mafter of a
freedman, and then lis refiduary heirs, in the order
before ftated; according to the faying of Him, on whom
be bleffing and peace! ¢ The mafter bears a relation
¢ like that of confanguinity ;” but females have nothing
among the heirs of a manumittor, according to
the faying of Him, on whom be blefling and peac'c!
¢ Women have nothing from their relation to freed-

# men, except when they have themfelves manumitted



« a flave; or theit freedman has manumittéd one;
¢« or they have fold a ‘manumiffion to a flave, or
« their vendee has fold it to his flave, or they have
« promifed manumiffion after their death, or their
« promifee has promifed it after his death, or unlefs
« their frecdman ot freedman’s freedman draw a relation

V9

€ 10 them.

iF the freedmin leave the father and fon of his mamu=
mittor, then a fixth of the right over the property of the
freedman vefts in the father, and the refidue in the fon;
atcording to 48U YUSUF ; but, according to both
ABU HANIFAH and MUHAMMED, the whols
right vefts in the fon; and, if a fonand a grandfather of the
manumittor be left, the whole right over the freedman
goes to the fon, as all the learned agree. When a man
pofiefies as his flave a kinfman in a prohibited degree; he’
man-umits him, and his right vefts in him; as if there be
threedaughters, the youngeft of whom has twenty dindrs,
and the eldeft, thirty ;k and they two buy their father
for fifty dinars; and afterwards their father die leaving
fome property ; then two thirds of it are divided in thirds
among them, as their legal fhares; and the refidue goes .
in fifths to the two who bought their father; three fifths
to the eldeft and two fifths to the youngeft ; which may

be fettled by dividing the whole into forty-five parts;
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"ON EXCLUSION.

EXCLUSION is of two forts: 1. Imperfel, or
-an exclufion from one fhare, and an admiffion to ano-
‘ther; and this takes place . in refpe& of five perfons,
the hufband or wife, the mother, the fon’s daughter, and
‘the fifter by the fame father; and an eiplanation- of it
has preceded. 2. Perfei exclufion: there are two fets
-of perfons havinga claim to" the inheritance : one of
which fets is not excluded entirely in any cafe ; and they
are fix perfons, the fon, the father, the hufband, the -
-daughter, the mother, and the wife; but the other fet
inherit in one cafe and in another cafeare excluded. ‘This
is grounded .on two principles;.one of which is,. that
¢ whoever is related to the deceafed through any perfon,
¢ fhall not inherir, while that perfon is living;” asa
fon’s fon, with the fon; except the mother’s children,
for they inherit with her; fince.fhe-has no title to the
whole inheritance: the fecond principle is, ¢ that the
neareft of blosd muft take,” and who the neareft is, we
have explained s the chapter on refiduaries. A perfon in-
capable of inheriting doth not exclude any one, a# leaft in
-our opinion ; but, according to IBNU MASUUD (’may
‘GOD be gracious to him!) he excludes imperfeétly; as
an infidel, a murderer, and a flave. A perfon excluded

"
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-may, as all the learned agree, exclude others; as, if there
be two -brothers or fifters or more, on which ever fide
they are, they do not inherit with the father of the de-

ceafed, yet they drive the mother from a third to a fixth.
e — T —
ON THE DIVISORS OF SHARES.

K NOW, that the {ix thares mentioned in the book
of Almighty GOD are of two forts: of the firft area
moiety, a fourth, andan eighth; and of the fecond fort
are two thirds, a third, and a fixth, as the frations are
halved and doubled. Now, when any of thefe fhares
occur in cafes fingly, the divifor for each fhare is that
number which gives it its name, (except half, which is
from two) as a fourth denominated from four, an eighth
from eight, and a third from three: when they occur by
two or three, and are of the fame fort, then each inte-
gral number is the proper divifor to produce its fraction,
and alfo to produce the double of that fra&tion, and the
double of that, as fix produces a fixth, and likewife a
third, and two thirds; but, when half, which 7s from
the firtt fort, is mixed wifh all of the fecond fort or with
fome of them, then the divifion of the ¢ffate muft be by

fix ; when a fourth is mixed with all of the fecond fors
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or with fome of them, then the divifion muft be inte
twelve ; and when an eighth is mixed with all of the
{econd fort, or with fome of them, then it muft be into
four and twenty parts.

——e R ——————

ON THE INCRE ASE.

RIZIL, or increafe, is, when fome fra&tion remains z-
bove the regular divifor, or when the divifor is too fmall
to admit one thare. Know, that the whole number of
divifors is {even, four of which have no increafe, namely,
two, three, four, and cight ; and three of them havean
increafe. The divifor, fix, is, therefore, increafed by the
dal to ten, either by odd, or by even, numbers; twelve
is raifed to feventeen by odd, not by even, numbers;
and twenty-four is raifed to twenty-feven by one increafe
only; as in the cafe, called Mimberiyya, (or a cafe
aniwered by ALI when he was in the pulpit)
which was this, *“ A man left a wife, two daughters,

¢¢ and both his parents.” After this there can be no in-

creafe, except according to IBN MASfJiJD, (may GOD
be gracious to him! ) for, in his opinion, the divifor
twenty-four may be railed to thirty-one; as if a man
leave a wife, his mother, two fiflers by the fame parents,
two fifters by the fame mother only, and a fon rendered

incapable of inheriting.

1
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+ON THE EQUALITY, PROPORTION, AGREE-
MENT, AND DIFFERENCE OF TH#O
. NUMBERS.

THE tenibthul of two-numbers in the equality of one
to the other; the redakhul ts, when the {fmaller of twe
numbers éxa&ly meafures the larger, or exhaufts it; or

- we call it -zedakbul, when the larger of two numbers is
divided exa&ly by the {fmaller; or we may define it thus,
when the larger exceeds .the fmaller by one number or
more equal to it,f’é;: equal to the larger; or it is, when
the fmaller is :an aliquot part of the larger, as three of
nine. The -tc.zw:f/‘uk,vet agreemcnt, of two numbers 1is,
where the {fmaller does not exa&ly meafure the larger, but
a third number. meafures them both, as eight and twenty,
each of which is meafured by four, and they agree in a
fourth; fince the number meafuring them is the denomi-
nator of.a frattion common to both. The rabdyun of
two numbers is,  when no third number whatever. mea-
fures thé' two difcordant numbers, as nine and ten. Now
the way of knowing the agreement or difagreement be-
tween two different quantities is, that the greater be di-
minithed by the fmaller quantity on both fides, once
or oftener, until they agree in one point; and if they

agree in unit only, therc is no numerical agreement. be-
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tween them ; but, if they agree in any number, then they
are (faid to be) mutarwdfikin a fraQion, of which that num-
ber 1s the dencfninator; iftwo, n half; if three, ina
third; if four, in aquarter; and foon, as faras ten; and,
aboveten, they agree in a fra&tion ; I mean, if the number
be cleven, the fraction of eleven, and, if it be fifteen, by

the {raction of fiftccn. - Pay attention to this rule.

—— et e e

ON ARRANGEMENT.

IN arranging cafes there is need of feven principles;
three, between the fhares and the perfons, and four be-
tween perfons and perfons.  Of the three principles the
firft is, that, if the portions of all the claffes be divided
among them without afr‘;t&ion, there is no need of mul-
tiplication, as 5/' a man leave both parents -and two daugi‘x-
ters, 'The fecond is, that, if the porti;)né' of one clafs
be frattional, yet there be an .agreement between their
portions and their perfons, then the meafure of the num-
ber of perfons, whofe fhares are broken, muft be multi-
plicd by the root of the cafe, and its.increafe, it it be
an increafed cafe, as if @ man Jeave both parents and
ten daughters, or a wosman leave a hulband, both pa-
rents, and fix daughters. ‘The third principle is, that,
if thetr portions leave a fration, and there bz no agree-

-F
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ment between thofe portions and tie ;;erfons, then the
whole number of the perfons, whofe fhares are broken,
-muft be multiplied into the root of the cafe, as if a
woman_leave her hufband -and five fifters by the fame fa-
ther and mother. Of the four ather principles the firft is,
that, when there isa frational divifion between-two clafles
or more, but an equality between the ‘numbers of the
perfons, then the ruleis, thasene of the numbers be mul-
tiplied into the root of the cafe ; as if there be fix daugh-
ters, and three grandmothers, and three paternal uncles.

The fecond is, when fome of the numbers equally mea-
. {ure the others ; then therule is, that the greater number
be multiplied into the root of the cafe; as, if @ man leave
four wives and three grandmothers and twelve paternal
uncles. The third is, when fome of the numbers are
mutawifik, or compofit, with others; then the rule is,
that the meafure of the firft of the numbers be multipli-
ed into the whole of the fecend, and the produét inte
the meafure of the third, ifthe produ& of the third
be mutawdfik, oty if not, into the whole of the third,
and then into the fourth, and fo on, inthe fame man-
ner; after which the produé& muft be multiplied into
the root of the cafe: as, if @ man leave four wives, eigh-
teen daughters, fifteen female anceftors, and fix pater-

. nal uncles. The fourth principle is; when the numbers
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are mutabivan, ornotagreeingone with anotlhier ; and then
the rule is, that the firft of the numbers be multiplied into
thewhole of the fecond, and the produé multiplied by the
whole of the third, and that produé into the whole of
-the fourth, and the laft produt into the root of the cafc;
as, if a man leave two wives, fix female a.nceﬁérs, ten

«daughters, and feven paternal uncles.

SECTION.

WHEN thou defireft to know the fhare of each clafs
"by arrangement, multiply what each clafs has from the
croet of the cafe by what thou haft already multiplied inte
-the root of the cafe, and the product is the fthare of that
:clafs ; and, ifthou defireft to know the thare of each indi-

vidual in that clafs by arrangement, divide whateach cla(s
‘has from the principle of the cafe by the number of the
_perfons in it, then multiply the quotient into the multi-
plicand, andthe produ& awillbe the fhare of each individu-
.alin that clafs. Another method is, to divide the multi-
_plied number by whichever clafs thou thinkeft proper,
then to multiply the quetient into the fhare of that fet, by
which thou haft divided the multiplied number, and the
prodult will be the fhare of each individual in that fet.
Another method is by the way of proportion, whichis the

~cleareft ; and itis, thata proportion beafcertained for the
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fhare of each clafs from the root of the cafe to the num-
ber of perfons one by ane, .and that, according to fuch
proportion from the multiplied number, a thare be given

to each individual of that clafs.

“ON THE DIVISION OF THE PROPERT}
LEFT AMONG HEIRS AND AMONG
CREDITORS.

IF there be a difagreement between the property left
-and the number arifing from thearrangement, then multiply
the portion of each heir, according to that arrangement,
izto the aggregate of the property, and divide the produ&
by the number of the arrangement, but, when there is
an agreement between the arran gement and the property
left, then multiply the portion of each heir, according to
the arrangement into the meafare of the property, and di-
vide the produ& by the meafure of the number arifing from
the arrangement : the quoticnt is the portion of that heir
in both methods. This rule is in order to know the por-
tion of each individual anrong the heirs; but, in order to
know the portion of each clafs of them, multiply what
each clafs has, according to the root of the cafe, into the
meafure of the property left, then divide the produ& by

the meafure of the cafe, if there be.an agreement betweea
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the property left and the cafe; but, if there be a difas
greement between them, then multiply into the whole of
the property left, and divide the product by the whole
number arifing from the verification of the cafe; and the
quotient wi// be the portion of that clafs in both methods.
Now, as to the payment of debts, the debts of all the

creditors ftand in the place of the arranging number,

R —eeeeeeee

ON SUBTRACTION. - 7.4
WHEN any one agrees to take a part of the property
left, fubtralt his thare from the number arifing by the
proof, and divide the remainder of the property by the
portions of thofe who remain; as jf' @ woman leave her
hufband, her mother, and a paternal uncle: now fup-
pofe that the hufband agrees to take what was in his
powet of his bridal gift to the wife; this is deducted
from among the beirs : then what remains is divided be-
tween the mother and the uncle in thirds, according to
their legal fhares; and thus there will be two parts foz

the mother, and one for the uncle,
———“———

ON THE RETURN.
‘THE return is the converfe of the increafe; and it

takes place in what remains above the fhares of thofe eus
G .
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Yitled to them, when there is no legal! claimant of it:
this JSurplus is returned to the fharers according to their .
rights, except the hufband or the wife; and this is the
opinion of all the Prepker’s companions, as ALI and his
:followcrs, may GOD be gracious to them ! And our maf-
ters (to whom GOD be merciful! ) have aflented to it:
ZAID the fon of 'I HABIT fays, that the furplus doth
not revert, but goes to the publick treafury; and to this
opnuon have affented URWAH and ALZUHRI and
MALIC and ALSHAF lI, may GOD be merciful to

them!

NOW the cafes on this head are i four divifions:
the firft of them /s, when there is in the cafe but one
fort of kinfmen, to whom a return muft be made, and
none of thofe who are not entitled to a return : then fettle
the cafe according to the number of peffoxxs} as, when
the deceafed has left two davghters, or two fifters, or two
female anceflors; fettle it, therefore, by two. ‘The fe-
cond 75, when there are joined in the cafe two or thres
forts of thofe, to whom a return muft be made, without
any of thofe, to whom there is no return: then fettle the
cafe according to their thares ; I mean by two, if thei'e be
two fixths in the cafe; or by three, when thereare a third
andafixth init; orby four, when there are a moiety anda
fixth init; or by five, when t'hcrc’are in it twothirds ax;d

& fixth, or half and two fixths, or half and a third. "The
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third /s, when in the firft cafe, there is any one to whom
no return can be made: then give the fhare of him or
her, to whom there is no return, according to the low-
eft denominator, and if the refidue exatly quadrate with
the number of perfons, who are entitled to a return,
it is well; as if there be a hufband and three daughters;
but, if they do not agree, then multipiy the meafure
of the number of the perfons, if there be an agreement
between the number of perfons and the refidus, into the
denominator of the fhares of thofe, to whom no return
is to be made: as if, there e a hufband, and fix
daughters; if not, multiply the whole number of the
perfons into the denominator of the fhare of thbfc, to
whom there is no return; and the produét will fet the
cafe right. ‘The fourth is, when, in the fecond cafe,
there are any to whom no return is made: then divide
what remains from the denominator of the fhare of him
or them, who have no return, by the cafe of thofe, to
whom a return muft be made, and, if the femainder
quadrate, s¢ is well; and this /s in one form; that is,
when a fourth goes to the wives, and the refidue is djf-
tributed in thirds among thofe entitled to a return;
as if there be a wife, and a grandmother, and two fifs
ters by the mother’s fide: but, if it do mot quadrate,
then multiply the whole cafe of thofe, who are entitled

to a return, into the denominator of the thare of him ot .
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her, who is not entitled:to it; and the produ& will be
the d::nominator of the fhares of beth cia; ess as/f there be
four wives, and ninedaughters, and fix female anceftors:
then multiply the fhares of thofe, to whom no return
muft be made, into the cafe of thofe, who are entitled to
a return, and the fhares of thofe, to whom a return is
to be made, into what remains of the denominator of
the thare of thole, who are not entitled to a return. If
there be a fraction in fome',/ adjuft the cafe by the bes

fore-mentioned principles.

‘ . ,

ON THE DIVISION OF THE P4.
TERNAL GRANDFATHER. .

ABUBECR the Juft, (on whom be the grace of
GOD!) and thofe, who followed him, among the com-
panions of the Propbet,' fay, ¢ the brethren of the whole
blood and the brethren by the father’s fide inherit not
with the grandfather:” this is alfo the decifion of ABU
HANl’FA, (on whom be GOD’s mercy ') and judge-
ments are given conformably to it. ZAID the fon of
: THABIT, indeed, afferts, that they do inherit with the
grandfather, and of this opinion are both ABU Y USUF
and MUHAMMED, as well as MALIC and ALSHAFIT

According to ZAID, the fon of THABIT (on whom be
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GOD’smercy!) the grandfather, with brothérs orfiftéts of
the whole blood and by the father’s fidé, takes the Jrichrade o bire @llsrndin, 1y
belk-in-swe—eafos,from the mubifamah, or divifion, sndas) e Pbasizacendny
ﬁez:;‘tﬁfd of the whole eftate. The meaning of mu-
kifamab-is, thatthe grandfather is placed in the divifiotd
as ohe of the breth‘rén, and' thé brethren of the half blood
enter into the divifion with thof¢ of the whole blood, to-
the prejudice of the grandfather ; but, when the grand-
fathet has técerved his allotment, then the half blood are
retiloved from thie réft, as if difinherited, and receive io-
thifig; drid fie féfidie goes to thie bretliren of the Whole
blood ; except when, among thofe of the whole blood there
is a fingle filter; who recéives her legal fhare, I mean H e /';7;{ ronl
wholeafter the grandfather’sallotment : then, ifany thing
remains, ## goes to the half blood ; if not, they have no-
thing ; 4id ¢5is /s the cafe, Whien & midd Bavéé 4 grand-
father, a'fifter by the fame father and miother; ind two.
fiffers by the fane fathef orily | in #bis éafe hitre remains
to thofe fifters a tenth of the eftate, 4nd the corre deno-
minator is twenty ; buty if there be, in the preceding cafe,
one fifter by the fame ﬁthe’r only, nothing remains for her; -
and if one, entitled toa legal thare, be mixed with them,
then, after he has received his fhare, the grandfather has’ ,
the beft in three arrangements; either the divifion) -
H
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When & twoman Jeaves her hufband, a grandfather,-and &
brother ; or a third of the refidue 7s giver;, when a ma;x
leaves a grandfather, a grandmother, and two brothers,
and a fifter by the fame father and mother. Or a fixth of
the whole eftate is gfven, when a xﬁ'an leaves a grand<
father and a grandmother, a daughter, and two blzbthersm;:
and, when a third of the refidue isbetter from the grand-,
father, and the refidue has not a complete third, multiply
the denominator of the third into theroot of the cafe: Ifa wos
man leave a grandfather, her hufband, a dadghter; her mos,
ther; and afifterbythefamefatherand mother,or bythe famé
father only, then a fixth is beft for the grandfather, and the
root of the cafe is raifed to thirteen, and the fifter has no~
thing. Know, that ZAID, thiefon of THABIT (on whom
be GOD’s grace!) has not placed thefifter by the famie fa~

therand mother, or bj the fanie father, asentitled tG a thare

with the grandfather, exceptin the cafe, named acdariyyab;

R ‘«gnd that is, the hufband, the mdther, a grandfather, and

afifter by the fame father and mother, or by the fame
father only ; sn which cafe the hufband ought to havea

moiety ; the mother, a third; the grandfather, a fixth;

and the fifter, a moiety; then the grandfather annexes his.

Jhare to that of the fifter, and, a divifion is made between

them by the rule ¢ a malehas the portion of two females e

and this is, becaufe the divifion.is beft for the grandfather.
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The root is regularly fix, but is incréafed-to nine;: and &
correct diftribution is made By twenty-feven. The cafeis
called acdariyyab, becaufe it occurred on the death of 3
woman belonging to thetribe of ACDAR. If, inftead of
the fifter, there be a brother or two fifters thereis no in%

kreafe, nor is that cafe an acdariyyab.

. ——

ON SUCCESSION 70 VESTED INTERESTS.
1F fome of thie fhares become vefted inheritanccs bcfoi'é
the diﬁrib’utioh,as if @ woman leave herhufband, a daugﬁi
fer, and her mothet, and the hufband die, Bcf:orc the eftate
can be diftributed, leaving a wife and both his pafcnis, if
then the daughter die ieaving' two fons, a daughter, and a
maternal graiidmother, and then the grandmother die leava
ing her hufband arid two brothers, the princ}plc in this evens
is, that the cafe of the firft deceafed be arranged, and that the
allotment of each heir be Ebry'itfé'r‘ed asdelivered accordin g
to thatarrangement;that,next,the cafe of the fecond decea-
fed bearranged,and thata comparifonbe madebetween what
was inhishands, or wefled in interefl; from the firftarrange-
merit, and between the fecond arrangement, in three fitus
"ations ; and if, on account of equality, what Jsin his
hands from the firft arrangetnent quadrate with thefecond

arrangement, then thereis no need of multiplication; but,if
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% be notright, then fec whether there be an :f,gfécnictit‘
between the two, and multiply the meafure of the
fecond arrangementintothe wholeof the firft arrangement;
and, if there be a difagreement between them, then
maltiply the whole of the fecond arrangément intg the
whole of the firft atrangement; and the produ& will e
the denominator of both cafes. ‘T'heallotments of the heirs
of the firft dec;eafed mutft be myltiplied into the former mul-
tiplicand, I mean into the fecond arrangement ot into its
meafure; and the allotments of the heirs of the fecond
deceafed muft be muitipiied into the whole of what was in
his hands, or into its meafure; and, ifa third ora fourch
die, Put the fecond produ in the place of the fird: arrange-
ment; and the third cafe intheplaceof the fecond,m work-
ing ; and thus in the cafe of a fourth and a fifth, and fo
on to infinity.
ON DISTANT KINDRED. %
A DISTANT kinfman js every relation, who is nei-
ther a tharer nor a refiduvary. The generality of the -
Prophet’s companions repeat a tradition concerning the-
inheritance of diftant kin{men ; and, according to this,our
‘mafters and their followers (may GOD be merciful -to
them !) have decided; but ZAID, the fon of THABIT;
{on whom be GOD’s grace !) fays: ¢ there is no inhe-
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¢ ritarice for the diftant kindred, but the property andi/-
¢ pofed of is placed in the publick treafury® ; drid with
him agree MALIC and ALSHAFII, on whombe GOD"s
mercy ! Now thefediftant kindred are of four claffes: thé
firft clafs is defcended from the deceafed ; and they are the
daughters’ children, and the children of the fon’s daugh-
ters. The fecond fort are they, from whom the deceafed
defcend ; and they are the excluded gtatidfathers and the
excluded grandmothers. ‘The third fort ate defcended
from the iaareiits of the deceafed ; and they are the fifters’
childreri and the brothers’ daughtes, and the fons of bro-
thers by the fame mother only. The fourth fort are defcen-
ded from the two grandfathers and two grandmothers of
the deceafed ; and they are, paternal aunts, and uncles
by the fame mother only, and maternal uncles and
dunts. Thefe, and all who are felated to the deceafed
throigh them, are among the diftant kindied,
ABU SULAIMAN reports from MUHAMMED the
fon of ALHASAN who reported from ABU HA-
NIFAH (on whom be GOD's mercy!) that tli¢
fecond foft are the neareft of the Jour forts, how high
foever they ifcend ; then the érﬂ,‘ how low foever they
defcend; then the third, how low foever; and laftly, the
fourth, how diftant foever their degree : but ABU YUSUF
and ALHASAN, the fon of ZIYAD, report from ABU

1
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HANIIF AH, (on whom be the mercy of GOD !) thaw
the neareft of the four fortsis the firft, then the fecond,
then the third, then the fourth, like the order of the refi-
duaries ; and this 75 taken as @ rule for decifion. Accord-
ing to both ZBU YUSUF and MUHAMMED, the

third forthasa preference overttic maternal grandfather.
—(«;,,,/-4, /»u 20are tecieds legelle -
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ON THE FIRST CLASS.

" THE beft entitled of them to the fucceflion is the
neareft of them in degree to the deceafed ; as the daugh-
ter's daughter, who is preferred to the daughter of the
fon’s-daughter ; and, if the claimantsare equal in degree,.
then the child of an heir is preferred to the child of a dif-
tan; relation ; as the daughter of a fon’s daughter is pre-
ferred to the fon of a daughter’s daughter ; but, if their
degrees be equal, and there be not among them the child
of an heir, or, ifall of them be the children of heirs, then,
according to ABU YUSUF (may GOD be merciful to
him!) and ALHASAN, fon of ZIYAD, the perfons of

1o, edand € dniwmn?— the braﬁches are confidered, and the property is diftributed
among them equally, whether the condition of the roots,

Voo pevi Wnz trior i :¢x. as male or female, agree or difagree; but MUHAMMED
(on whom be GOD’s mercy!) confiders the perfons of

the branches, if the fex of the roots agree, i which refpect
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the concurs with the Bthcr two; and he confiders :the pci:-
fons of the roots, if their fexes be diﬁ'eren’t, and, he gives
to the branches the inheritance of the roots, in oppofition
to the two lawyers. For inftance, when 2 man leaves 4
daughter’s fon, and a daughter’s daughter, then, accordin;;‘
to ABU YUSUF and ALHASAN, the property is diftri-
buted between them, 3y the rule ¢ the male has the por-

¢« tion of two females,” their perfons being confidered ;

and, according to MUHAMMED, in the fame manner;

. becaufe the fexes of the roots agree: and, if 4 man leave

the daughter of a daughter’s fon, atid the fon of a daugh-

ter’s daughter, then, according to the two firf? mentioned
lawyers, the property is divided in thirds between tI;é
Brapcl{cs, by confidering the pcrfotis, two thirds of it being
given to the male, and one third to the female; but, ac-
cordingto MUHAMMED, (on whom be GOD’s mercy!)
the property is divided between the roots, I mean thofe in
the fecond rank, in thirds, two thirds going to the daugh-
ter of the daughter’s fon, namely, the allotment of her fa-
ther, and one third of it to the fon of the daughter’s
daughter, namel)", the fhare of his mother. Thus; accord-

ing to MUHAMMED, (to whom GOD be merciful 1)

when the children of the daughters are different sz fex,,

L‘v Phoae
the property is divided according to the ficft rank shar

differs-emong the roots; then the males are arranged

N A
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in one clafs, and ;thc"ﬁ:inalcs in an{)—tkhcr clafs, after the di-
vifion, and what gbcs to the males is colle@ted and diftri-
buted accefdmcr to the hj ghcﬂ: difference, that occurs
among their children, and in the fame manncr, what crocs

to the femalcs, and thus the opcratlon 1s contmucd to tbe

end according to this {cheme:

e, . . . (R S : -
SIS |S|IDID|D|JD|D|D|D|D|D
DITD]|D|D|DID|D{DID|D|D{D}
S| L|ID]S s |S|D|ID|D|D|D]|D.
DI D|D|[s |[D|D|]s|s|>s|D|D|D
DI|sS DID|D|D|S|DID|s|D|D
DIDIDIDIDI|ISID|D|IS|D|s|D

Thus MUHAMMED (to whom GOD be mercxful )
takcs the fex from the root at the time of the dlﬁnbunon,
and the number from the branches; as, if a man leave two
fons of a daughter’s daughter's daughter, anda d;ﬁéhtct
of a daughter’s daugﬁtcr’s fon, and two daughtérs of a

daughter’s fon’s daughter, in this form:

THE DECE ASED,

Daughter Daughter | i)augh ter
Son | Daughter Daughter
Daughter Son Daughter
“T'wo Daughters Daughter Two Sons,

in this café according to ABU YUSUF (on whom te’
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GOD’s mercy !) the property is divided arlong the
 branches in feven parts, by confidering their perfons; but,
according to MUHAMMED, (to whom GOD be mer-
ciful!) the property is diftributed according to the higheft |
difference of fex, I mean in the fecond rank, in fevenths, by
the number of branches in the roots; and, according to him,
four fevenths of it go to the daughters of the daughter’s
fon’s daughter; fince that is the fhare of their grandfather,
and three fevenths of it, which are the allotment of the
two daughters, afe divided between their two-children, [
mean thofe in the third rank, in moieties ; one moiety
to the daughter of the daughter’s daughter’s fon, which is
the fhare of her father, and the other moiety to the two
fons of the daughter’s dau-ghtcr’s daughter, being the thare
of their mother: the correét divifor of the property is, in
this cafe, twenty eight. The opinion of MUHAMMED
(on whom be GOD’s mercy!) is the more generally
received of the two traditions from ABU HANIFAH (to
whom GOD be merciful!) in all decifions concerning the
diftant kindred; 3nd this was the firft opinion of ABU
YUSUF; then he departed from ¢, and faid that the roots
were by no means to be confidered.

K
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4 SECTION.

OUR learned lawyers (on whom be the merc} of
‘GOD!) confider the different fides in fucceflion ; ‘except
that ABU YUSUF (may GOD be merciful to him !)
confidersthe fidesin the perfonsof the branches,and MU-
‘HAMMED, (on whom be GOD’s mercy!) confiders the
fides in the roots; as, when v mun leaves two daugh-
ters of a daughter’s daughtet, who are 3lfo ‘the ".t‘wb
daughters of a'daughter’s fon, and the fon of a daughter’s

daughter, according to this {cheme:

THE DECEASED.

Daughter Daughter - Daughter
Daughter Son —— — Daughte
Son T'wo Daughters,

In this cq/?, aeéor;ling to ABU YUSUF ) ch¢ property is
divi;'eé amohg them in thirds, and then the deceafed is
'conﬁdere& as if he had left four daughters and a fon; two
thirds of it, therefore, go to the two daughtersy and orie
thira to the fon: .but, according to MUHAMMED (to
whom GOD be merciful!) the eftate is divided among
them in twenty eight parts, to the two daughters twenty
two fhares (fixteen in right of their father and fix thares
in right of their mother) and to the fon fix thares in right

of his mother,
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ON THE SECOND CL ASS.

H E among them, who is preferred in the fucceffion,
is the neareft of them to the deceafed, on which fide fo-
ever he ftands; and, in the cafe of equality in the degrees
‘of proximity,then he,whoisrelated to the deceafed through
an heir, is preferred by the opinion of ABU SUHAIL,
furnamed ALFERAIDI, of ABU FUDAIL ALKHAS.
SAlF and of ALI, the fon of ISAT ALBASRI; but, no
‘preference is g:ven to him ‘according to ABU SULAI-
MAN ALJUR] —‘\NI and ABU ALI AL BAIHATHI
ALBUSTL If their dcgrees be equal, and there be none
among them, who is related through an heir, or, ifall of
them be related through an heir, then, if the fex of thofe,
through whom they are related, agree, and their relation be
‘'onthefame ﬁde; t‘ﬁc Afﬁri‘lﬁui'idn‘i's aéco‘rc;iing to tflcii‘pérfohs,
butif the fex of thofe, to whom they are related, be differen t,
dhie property s diftributed according to the firft rank that
di.'ﬁ'ers in fex, as inthe firft clafs; and, if their rélation dif-
fer, thentwo thirds gotothofeon the father’s fide, that being
the fhare of the father, and one third goes to thofe on the
mother’s fide, that being the fhare of the mother: then
what has been allotted  to each fet is diftributed among

them, as if their relation were the fame,
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ON THE THIRD CL ASS.

THE rule concerning them is the fame with that
concerning the firft clafs; T mean, 2hat he s preferredin
the fuccefiion, who 1s neareft to the deceafed: and, if
they be equal in relation, then the child of a refiduary /s
preferred to the child of 2 mor= diftant kin{fman; as, if a
man leave the daughte'r of a brother’s fon, and the fon of
a fifter’s daughter, both ot them by the fame father and
mother, or by the fume father, or one of them by the
Jame father and mother, and the other by the fame father
only: in 1his caf the whole eftate goes to the daughter of
the brother’s fon, becaufz fhe is the child of a refiduary ;
and, ifit be by tbe jame mother only, dijiribution is made
between them by the ru!e; ¢ A male has the thare of two
¢ femalcs,” and, by the opinion of ABU YUSUF (to
whom GOD be merciful!) in thirds, according to the
perfons, but, by that of MUHAMNMED, (may GOD be
merciful to him!) in moietiés according to the roots ; and,
if they be equal in proximity, and there be no child ofa
refiduary among them, orlz'f all of them be children of
refiduarics; or if fome of them be children of refiduaries,
and {ome of them children of thofe entitled to fhares, and
their relation differ, then ABU YUSUT (to whom GOD

be merciful ') cenfiders the ftrongeft i confangunity ; but
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MUHAMMED (may GOD be merciful to him !)
divides the property among the brothers and fifters in
moicties, confidering as well the number of the
branches, as the fides in the roots ; and what has been al-
lotted to each fet is diftributed among their branches, as
in the firftclafs : thus, if 4 man leave the daughter of the
daughter of a fifter by the fame father and mother, fhe is
preferred tothe fonof the daughterof abrother by the fame
father only, according to ABU YUSUF (to whom GOD
be merciful!) by reafon of the ftrength of relation; but,
according to MUHAMMED, (may GOD be mereiful to
him) the property is divided between them both in moie-
ties by confideration of the roots: So, when a man leaves
three daughters of different brothers, and three fons and‘

three daughters of different fifters, as in this figure:

THE DECEASED.
Sifter — Sifter —-Sifter-—Brother—Brother—Brother

— —

-

by the fame

A

Mother—-Father—Father—Mother—Father—Father
and Mother and Mothet
R ——

Son  Som Son Daughter Daughter Daughter
Daughter Daughter Daughter. |
L
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Inthis éafe, according to ABU Y(&SUF, the property is di-
videdamong thé branches of the whole blood, thgn among
the branches by the fame father, then amongthe branches
by the fame mother, according to the rule ¢ the male has
the allotment of two females,” in fourths, by confider-
ing the perfons; but, according to MUHAMMED (to
whom GOD be merciful !) athird of the eftate is divid-
ed equally among the branchcs'by the fame mother, in
thirds, by confidering the equality of their roots in- the
divifion of the parents, and the remainder among the
branches of the whole blood in moieties, by confidering
in the roots the number of the branches; one half to
the daughter of the brother, the portion of the father;
and the other between the children of the fifter, the male
having the allotment of two females, by confidering the
perfons 3 and the effate is correttly divided by nine. If
a man leave three daughters of different brothers® fons;
in this manner:
THE DECLEASED.

Daughter — Daughter — Daughiter

of a Son of a Brother by the fame
| - ~ J

- Father and Mother —  Father — Mother
all the property goes to the daughter of the fon of the
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brother by the fame father and mother, by the unanimous
opinion of the learned, fince fhe is the child of a refiduary;-

and hath alfo the ftrength of confanguinity.
———— R ——— e

ON THE FOURTHCLASS.

T HE rule as to them 7s, that, when thereis only oné
of them, he has a right to the whole property, fince there
is none to obftru&thim; and, when thereare feveral, and
the fides of their relation are the fame, as paternal aunts
and paternal uncles by the farhie mother with the father;
or materﬁal unclesandaunts, thentheftrongerof them in
confanguinity is preferred, by the generalaffent; Imean;
they, whoarerelatedby fatherand mother, are preferred to
thofe, who are relatedby the father only, and they; whoare
related by the father, are preferred to thofe, who are related
by the mother only, whether they be males o fernales 3
and, if there be males and females and their relation be
equal, then the malehasthe allotment of two females; as, if
shere be a paternal uncleand auntboth by oze mother, ora
maternal uncle and aunt; both by the fame father and mo<
ther, or by the fame father, or by the fame mother only :
and if the fides of their confanguinity be different, theri
no regard is (bown tothe ftrength-of relation ; as, if sbere

bea paternalaunt by the fame father and mother, and amas«
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ternal aunt by thé fame mother, 6r'a maternal aunt by-
the fame father and mother, and 2 paternal aunt by the;
fame mother only, then two thirds go tothe kindred of the.
father, for they are the father’s allotment, and onethird to
the kindred of the mother, for that ss the mother’s allot-
mcnt;. then what is allotted to each fet is divided among

them, asif theplace of theirconfanguinity were the fame.

3 »

ON THEIR CHILDREN, AND

THE RULES GONCERNING THEM.,

THE rule as to them-ss like .the. rule concerning the
firft clafs ; .1 mean; thar-the beft-entitled of them to the,
fucceflion is the neareft of them. to the deceafed on which
ever fide he is related; and, if they be equal in relation,
and'the place of their confanguinity be the {ime, then he,
whohas the ftrength of blood, is preferred, by the genera.l'~
affent ; and, if they be equal in degree-and in blood, and
Ly s s 1».;,7'.1 :71:2 - the place of their confanguinity be the fame, then the
o derrte child of a refiduary is preferred to whoever is not fuch ;
as,” if @ man leave-the daughter of a paternal uncle, and
the fon of a paternal aunt, -both of them by the fame fa-
ther and mother; or by #he fame father, all the property

goes to the daughter of the paternal uncle; and, if one of
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them be By 75¢ fume father and mother, and the other by
the fame father only, 7ben all the eftate goes to the claim-
ant, who has the ftrength of confanguinity, accor-
ding to the clearer tradition ;. and this by analogy to
the maternal aunt by the fame father, for though fthe
be the child of a diftant kinfman, yet fhe is pre-
ferred, by the firength of confanguinity, to the ma-
ternal aunt by the fame mother only, though fhe be the
child of an heir; fince the weight which prevails by itfelf;
that is, the ftrength of confanguinity, is greater than the
weight by another; which is the defcent from an heir.
Some of them (the learned) fay, sbat the whole eftate
goes to the daiighter of the paternal uncle by the fame
father, fince the is the daughter of a refiduary; and, if
they e equal in degree, yet the place of their relation
differ, they haye no regard fbown to the ftrength of con-
fanguinity, nor to the defcent frori a refiduary, accordin g
to the clearer tradition; by analogy to the paternal
aunt by the fame father and mother, for though fhe
have two bloods, and be the child of aii heir on both
fides, and her mother be éntitled to a legal fhare, yet the

is not preferred to the maternal aunt by the fane father;

but two thirds go to whoever is related by the father; and

there regara is fhown to the ftrength of blood ; then to

the defcent from a refiduary ; and one third goes to whoa

M
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everis related by the mother, and there 726 regard is thown
to ftrength of confanguinity: then, according to ABU
YUSUF, {may GOD be merciful to him!) what belongs
to each fet is divided among the perfons of their branches,

b Wil ey ¢rine lnes  _ with attention to the number of fides in the branches; and,

R i‘:*::rl 3“,"";;;;‘:. according to MUHAMMED, (may GOD be inerciful to
him!) the property is diftributed by the firlt line, that
differs, with attenticn to the number of thebranches and of

“the fides in the roots, as in the firft clafs; then this ruls
is applied to the fides of the paternal uncles of his parents
and their maternal uncles ; then to their children; then
to the fide of the paternal uncles of the parents of his pa«

rents ,and to their maternal uncles; thea totheir children,

as in the cafz of refiduaries.

ON HERMAPHRODITES.

TO'the hermaphrodite, whafe fex /s guiie doutful, is allss-
tedthe fmaller of two fhares,I mean the wor{z of two condi- '
‘tions, accordingto ABU HANIFAI I, (m1y GODbemer.
ciful to him!) and his friends, and this is the doQrine of
the generality of the Progher’s companions, (may GOb
be gracious to them!) and conformable to it are decifions
given; as, wien amanleaves a fon, and a daughter, and

an hermaphrodite, then the hermaphrodite has the thare
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of a daughter, fince that is afcertained : and according
‘to AAMIR ALSHABI, (and this is the opinion of
IBNU ABBAS, may GOD be gracious to them both!)
the hermaphrodite has a moiety of the two fhares in the
controverfy; but the two great lauyer: differ i in puttmcr
in pracice the dotrine of ALSHABI; s for ABU YUSUF
fays, that the fon has one fhare, and the daughter halfa
fhare, and the herrﬁaphroditc three fourths of a fhare,
fince the hermaphrodite would be entitled to a fhare, if
he were a male, and to half a fhare, if he were a female,
ard this 75 fettled by Ais taking half the fum of the two
portions; or, we may fay, he takes the moiety which is
afcertained, together with half the moiety which is dif-
puted, fo that there come to him three-fourths of a thare;
for he (ABU YllJSUF) pays attention to the legal fhare
and to the increafe, and he verifies tbe ¢afz by nine: or,
we may fay, the fon has two fhares, and the daughter
one fhare, and the hermaphrodite a moiety of the two ale
lotments, and that /s a fhare and half a fhare. But MU-
HAMMED (may GOD be merciful to him!) fays, that
the hermaphrodite would take two fifths of the eftate,
if he were a male, and a fourth of the eftate, ifhe were a
female, and that he takes a moiety of the two allotrﬁcnts,
and that willgsve bim one fifth and an eighth by attention

to both fexes; and the cafe is recified by forty ; fince that
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is the produ& of one of the numbers in the two cafes,
which is four, multiplied into the other, which is five,
and that produé multiplied by two (which is the number
of the) cafes; and then he, who takes any thing by five,
has it multiplied into four, and he, who takes any thing
by four, bas i multiplied into five; {o that thirteen fhares
go to the hermaphrodite, and eighteen to the fon, and

nine to the daughter.

— R R ——— e

ON PREGNANCTI.

'THE longeft time of pregnancy is two years, according
to ABU HANIFAH (may GOD be merciful to him !)
and his companpions; and accqrding to LAITH, the fon
of SAD ALFAHMI, (may GOD ke merciful to him!)
three years} and, according to ALSHAFIIA, (may GOD
be merciful to him!). four years: but according to AL-
ZUHRI, (may GOD be merciful to him!) feven years:
and the fhorteft time for it is fix months. There is re-
ferved for the child in the womb, according to ABU
HANiF AH (may GOD be merciful to him !) the por=
tion of four fons, or the portion of four-daughters, which-
ever of the two is moft; and there is given to the reft of

the heirs the fmalleft of the portions; but, according te
MUHAMMED (may GOD be merciful to him!) there
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s referved the portion of three fons or of three dau g'h‘té'l:S‘;
whichever of the two is moft: LAITH, fon of SAD‘,
(may GOD be gracious to him!) reportsthis gpinion from
him; but, by another report, there is referved the por-
tion of two fons; and one of the two opinions is that of"
ABU YUSUF (may GOD be merciful to him') as
HISHAM reports it from him; but ALKHASSAF re-
ports from ABU YUSUF (may GOD be merciful to
him?) that there fhould be referved the thare of one fon
or of ‘one daughter "m&-, 'éééé&&iﬁg t6 this, decifions are
made; 3nd fécurity muft be tiken, dccording to his opi-
nion. And, if the pregnancy was by the deceafed, and 74e
widow produce a child at the full #ime of the longeft
period allowed for pregnancy, or within it, and the Wosaw. fdus s ik sur /‘5r'r o b
roan—hath-not confetfed—her—having—broken- herlegal Hafhint

term of @bftimence, that child fhall inherit, and others may
. inherit from him; but, if fhe produce a child dfter the
longeft #ime of geftation, he fhall not inherit; ror fhall
others inherit from him: and if the pregnancy was from
another man than thedeceafed,and fhe, 75¢ Hrgfwomalt', pro-
duceachildin fix monthsor lefs, he thall inkerit; but,if the
produce the child after the leaft period of geﬁatibn,{ he
fhall not inherit.

NOW the way of knowing the life of the child at the
timie of its birth, is, that there be found in him that; by
which life is proved; as a voice, or fucezing, or weepingp

N
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or {miling, or movinga limb; and, if the fmalleft pan"of '
the child come out, and he then die, he thall not inherit;
Lut if the greater part of him come out, and then he die,
he fhall inherit: and, if he come out ftraight (or with
bis head firft) then his breaft is confidered ; I mean, ifhis
whole breaft come out, he fhall inherit; but if he come
out inverted (or with bis feet fir/t) then his navel is con- °
fidered.

T H E chief rule in arranging cafes on pregnancy is,
that the cafe be arranged by two fuppofitions, I mean by
fuppofing, that the child in the womb isa male, and by
fuppofing, that itis a female: then, compare the arrange-
ment of both cafes; and, if the numbers agree, multi ply
the meafure of one of the two into the whole of the other;
and, if they difagree, then multiply the whole of one of
the two into the whole of the other, and the produé will
be the arranger.of the cafe: then multiply the allotment
of him, who would have fomething from the cafe, which
fuppofes a male, into that of the cafe, which fuppofes a
female, or into its meafure; and then that of him, who
takes on the fuppofition of a female, into the cafe of the
male, or into its meafure, as we have dire¢ted concerning
the hermaphrodite; then examine the two produéts of that
xﬁultiplication; and whether of the two is the lefs, that

hall be given to fuch an heir; and the difference between
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* them muft be referved from theallotment of that heir; andy
when the child appears, if he be entitled to the whole of
what has beea referved, it is well; but, if he be entitled
to a part, let him take that part, and let the remainder be
diftriouted among the othber heirs, and let there be given to
each of thofe heirs what was referved from his allot-
ment: as, when a man has left a daughter and both his
parents, and a wife pregnant, then the cafe 7s re#ificd by
twenty-four on the fuppofition, that the childin the wemb
is a male, and by twenty-feven on the fuppofition, that
it is a female: now between the two numbers of the ar-
rangement there is an agreement ina third; and, when the
meafure of one of the two is multiplied into the whole of

* the other, the produ& amounts to two hundred and fix~

teen, and by that number is the cafe verified; and, on the

fuppofition of its male fex, the wife takes twenty-feven
fhares, and each of the two parents, thirty-fix; but, on the
fuppofition of its female fex, the wife has twenty-four,
and each of the parents, tﬁirty-two; and twenty-four are
given to the wife, and three thares from her allotment aré
referved ; and from the allotment of each of the parents
are referved four fhares; and thirteen fhafes are given
to the daughter; fince the part referved in her right
75 the allotment of four fons, according to ABU HAN’I'-

FAH, (may GOD be merciful to him!) and when the
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Hons are foﬁr, then her allotment is one fhare and four
inths of a thare out of four-and-twenty multiplied into
-nine, and that makes thirteen thares; and this belongs to
her, and the refidue s referved, which amounts to an hun-
dred and fifteen fhares. If the widow bring forth one
daughter or more, then all the pars referved goes to the
daughters; and, if the bring forth one fon or more, then .
muft be given to the widow and both parents what was
referved from their thares ; and what rémains muft be di-
vided among the children: and, if fhe bring forth a dead
<hild, then muft be given to the widow and both parents
what was referved from their thares, and to the daughter
" a complete moiety, that is, ninety-five thares more, and
the remainder, which is nine thafcs, to the féther, fincé

he /s the refiduary.

ON 4 LOST PERSON.

A 1.OST perfon is confidered as living in regard to his
eftate ; fo that no one can inherit fror him ; and his eftate
is referved, until his death can be afcertained; or the term
for a prefumption of it has pafled over: now the tra-
ditionary opinions.differ concerning that term; for, by
the clearer tradition, ¢ when, not one of his equals in

8ge remains, judgement may be given of his death;”
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but HASAN, the fon of ZIYAD, reports from ABU
HANiF AH, (may GOD be merciful to him!) that the
termisan hundred and twenty yearsfrom the day onwhich
he was born; and MUHAMMED fays, an hundred and
ten years; and ABU YU’SUF fays, an hundred and five
years; and fome of them, the learned, {ay, ninety years; and
according to that opinion are decifions made. Some of the
learned in the law fay, that the eftate of a loft perfon muft
be referved for the final regulation of the Imdm, and the
judgement fufpended as to the right of another p=rfon, fo
that his fhare frc;m the eftate of his anceftors muft be kept,
as in the cafe of pregriancy; and, when the term /s elapfed,
and judgement given of his death, then his eftate goes to
his heirs, who are’;c;-;:—ée;" X-a&cmdlng t the judge-
ment op his deceafe; and, what was referved on his ac-
count from the eftate of his anceftor, is reftored to the
heir of his anceftor, from whofe eftate that thare was re«
ferved; fince the loft perfon ss dead as to the eftate of
another.

THE principle in arranging cafes concerning a loft per-
fon 75, that the cafe be arranged on a fuppofition of his
life, and then arranged on a fuppofition of his death; and
the reft of the operation /s what we have mentioned in

the chapter of pregnancy.

O
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( 50)
ON AN APOSTATE.

WHEN an apoftate from the faith has died naturally,
or been killed, or paffed into a hottile country, and the Kadi
has given judgement on his paflage #hither, then what he
had acquired, at the time of his being a believer, goes to
his heirs, who are believers ; and what he has gained fince
the time of the apoftafy is placed in the publick treafury,
according to ABU HANfF AH, (may GOD be merciful
to him!) but, according to the two lawyers, (ABU
YUSUF and MUHAMMED) both the acquifitions go
to his believing heirs; and, ac;:ording to ALSH:{F If,
(may God be merciful to him!) both the acquifitions are
placed in the publick treafury ; and what he gained after
his arrival in the hofﬁlc country, that ss conﬁ_s_catcd by
the general confent: and all the property of a female
apoftate goes to her heirs, wbho are believers, without
diverfity of opinion among our mafters, to whom God be
merciful! but an apoftate fhall not inherit from any
one, neither from a believer nor from an apoftate like
himfelf, and fo a-female apoftate thall not inherit from
any one; except when the people of a whole diftri& be-
come apoftates altogether, for then they inherit reci-

procally.
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ON 4 CAPTIVE

THE rule concerning a captive ss like the rule of
other believers in regard to inheritance, as long as he has
not departed from the faith ; but, if he has departed from
the faith, then the rule concerning him ss the rule con-
cerning an apoftate; but, if his apoftafy be not known,
nor his life nor his death, then the rule concerning him /

the rule concerning a loft perfon.

ON PERSONS DROWNED, OR BURNED,
OR OVERWHELMED IN RUINS.

WHEN a company of per/ons die, and it is not
known which of them died firft, they are confidered, as
if they had died at the fame moment; and the eftate of
each of them goes to his heirs, who are living ; and fome
of the deceafed fhall not inherit from others: this is the
approved opinion.  But ALI', and IBNU MAS(fU’Dfay,
according to one of the traditions from them, zbaf fome
of them fhall inherit from others, except in what each of

them has inherited from the companion of his fate.

THE END.
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A
COMMENTARY

‘THE SIRAJIYYAH.

IN out admirniftration of juttice to Mobammedans ac-
eording to their own laws, it will be of no ufe toin-
quire, what their legiflator meant by declaring, that
the law of inberitances conflituted one half of juridical knoww-
Jedge* : if he intended any thin'g’ more than a ftrong
affertion of its importance, he probably had in contem-
plation the two general modes of acquiring f)roperty;
contralis and fucceffion, or the agreement of parties and
the operation of law ; and this explanation of the phrafe,
which had occurred to me on my firft perafal of it, is
alfo fuggefted by Sayyad SHARIIF, together with a more
fancifulinterpretation, which Miu/avi K Asrv has adopt-
ed, that, /ife and death being incident to our probationa-

ry ftate in this world, and the law of fucceffion manifefks

* Page 1.
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54 A COMMENTARY ON

ly relating to the dead, it is properly oppofed to all
other laws, which preferibe the duties and afcertain the
rights of the Jwing; but w2 mercly take notice of the
fentence, that no part of the Sirdjiyyah may be unex-
plained, and proceed to the four alts; which, on the de-
ceafe of a Mobammedan, arc to be fucceflively perform-

ed by the magiitrate, or under his authority.

I. A reGazD to pullick decency and convenience, as
wcll as to publick rclision and health; fezms in all na-
tiohs to require, that the bodies of deceafed perfons be
temoved out of fight, wich all due fpeed and folemnit.y,
at a moderate expen’e to be defrayed; even bcfore the
payment of their juft debts, out of the property left by
them, on which no legal claim; from hypothecation or
ctherwife, had previoufly attached: but the Mufe/man
Jawyers, who admit, that the funeral charges muft in
the firft place be defrayed, affign a very whimfical rea-
fon for fuch a priority; becaufe, they fay, the winding-
JSheet and other clothes cof the dead are analogous to
Juitable aptarel worn by the living, and confequently fhould
not be liable to the claims of a creditor. 'The legal
expenfes of burying a Mobammedan are very mode-
rate, both in the mumber and value of the clothes, in
which the deceafed is to be wrapped : as more than zhree

pieces of cloth for a man, or than ffve pieces for a wo«
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tnan, would be held a prodigal fuperfluity, and lefs
than thofc,. a njggardly deficiency, of expenfe, fo, if
the funeral clothes of AMRU or HiNDA were dearer than
the vefture ufually worn by them, when alive, it would
be a culpable excefs; and if cheaper, a blameable défect ;’
but, if in fact they had been ufed to wear one fort of
apparel on folemn feftivals, another in vifiting their
friends, and a third, in their own houfes; the value of
their vifiting drefs muft regulate that of their burial,
and cither cxtreme would be too prodigal or too parfi-
mornious. Should their debts, indeed, cover the whole
of their property; the legal expenfe of the funeral muft
be reduced to the fufficient expenfe, as it is called; that
is, to two pieces of cloth for AMRuU and to three for
Hinpa: the names, dimenﬁons,' and ufes of all the
cloths ufed in funerals, both for men and foi women,
are enumerated in Perflan by Miulav} K astm ; but it
would be ufelefs to mention them ; and it feems only
neceflary toadd on this article, that, if deceafed perfons
leave no property whatever, or none without a fpecial
- lien on it, the funeral expenfes muft be paid by fuch of |
their relations; as would have been compelléble by law
tomaintain them, when living ; and, if there be no fuch
relations, by the publick treafury, in which there is al-

ways an ample fund arifing from forfeitures and efcheats,
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IL ArrEr the burial, all the juft debts of the de-
ceafed muft be paid out of his remaining affets, as far
as théy extend; and, if there be many crcdit01"s, they
muft be fatisfied in equal proportion, except that g debf
of bea)/b, to ufe the Arubian phrafe, muft be difcharged
before a debt of _/z'cléne[s; that is, a debt contracted or ac-
knowledged, while the party was of found underftanding
and body, is preferred, when legally proved, to one
acknowledged in ficknefs, but of which no other evidence
is produced. A religious vow, or promife of a charitable
donation, as an atonement for fin, conflitutes a debt s
confcience only; and the fum thus promifed muft be
paid out of a third part of the affets; after the legal cre-
ditors have been fatisfied, provided that it was bequea-
thed by will ; but, if no will was made, the temporal

eftate thall not be charged with a mere debt of religion.

111. ‘THE legacies of a Mufelman, to the prejudice of
his heirs, muft not exceed a third part of the property
left by him, and remaining after the difcharge of his
debts : over a third of fuch refidue he has abfolute pow=
er; and his legatee fhall receive i1t immediately, whe-
ther a fpecifick thing or certain fum of money, or only
a fra&ional part of his eftate, was bequeathed. This

is the opinion of SHARIF ; though a diftin&tion, which
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the text by no means implies; has been taken between

a determinate and an indeterminate legacy.

IV. WE come now to the diffrsbution of his eftate, re
maining after the payment of debts and legacies, among
his heirs (for fo we may call them, although rea/ and
perfonal property are undiftinguithed in the laws of the
Arabs) acdcording to certain rules derived from three
fources, the Korin, the genuine {yftem of oral traditions
" from the legiflator, and thofe opinions in which the
learned and orthodox have generally concurred* : the
order, and proportions, in which the property of AM-
RU or HINDA muft be diftributed, conftitute the prin-
cipal fubje&t of the work; which we have undertaken to

explain.

1. THe firft clafs of heirs are they; who may be cal-
led fharers, becaufe a certain fhare of the eftate is ex-
presfly allotted to each of them in the Korén; and partis

cularly in the fomrth chapter of ity

2: NExT comie they, Who may be diftinguifhed by
the name of refiduaries, becaufe they take the refidue af-
ter the fbdres have been duly diftributed; and they are

of two forts; refiduaries by confanguinity and refiduaries

® Page 2.
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for foecial caufz, the former of whom are preferred in
the order of fucceflion; the latter are the mafters,
or miftrefles of enfranchifed flaves, or their male refidaary
heirs. 1f no fharers be living, the refiduaries take the
whole; but, if there be tharers by confanguinity and no
refiduaries, a farther portion of the inheritance reverts
to them, though never to the widower or to the widow,

while any heirs by blood are alives

3. ON failure of the two preceding clafles, the dift
tribution is made among thofe next of kin, who are nei:
ther flarers nor refiduaries: they may be called thé

dif ant Lindred,

4. SzouvLp none of the diftant kindred be ﬁving and
capable of inheriting, the eftate goes (unlefs there be a
widow or a widower, who is firft entitled to a flare) to
him, who may be called the fucce[or by contrail ; and of
that fucceffion it is neceflary to give an example: if
AMru, aman of an unknown defcent, fay to Zarv,
¢ Thou art my kinfman, and fl.aalt be my {ucceflor after
“ my death, pavirg [ me, any fine and ranfom to

¢ which 1 may become liable,” and Zamp accept the
condition, it is a valid contra&t by the Arabian law;

and, if Zapall, be 2 man v hofe defcent is unknown,
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and ‘make the fame propofal to AMRv, who likewife ac-
cepts it, the contraétis mutual and fimilar, enl they are

Juccefors by contra’t xeciprocally.

5. Ir no fuch agreement had been made, but if
AMrv in his life time had acknowledged Za1p, a man of
an unknown pedigree, to be his brother or his uncle, that

is, to berelated tohimby his farher or by his grandfather,

though in truth he had no fuch relation; and the bare |

acknowledgement of AMRru canndt be admitted as a
proof of it, yet, if AMRU die without fetradting his de-
claration, ZAID is called #he acknowledged Z'inﬁnan by a
common ance/lor, and ftands in the fi2h clafs of fuccef:

fors, but takes the eftate before the general devifee:

6. LasT of all comes the p’efi"on, to whom the de:
ceafed had left the whole of his property by a will duiy
made and pPovcd; for, though the law fecures to his
heirs of the five preceding clafles #wo thirds of his eftate;
yet it fo far refpets his dominion, while he lived, over
his own property, and his zvill as to the difpofal of
it after his deceafe, that it will rather give effe® to an
intention not ftritly conformable to law, (for the Ko-
ran feems to allow pious bequefis only) than fuffer his

eftate to efcheat; which muft be the confequence of his
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dying Without a reprefentative. All fuch efcheats td thé
fovereign go towards a fund for chiritable ufes; and
according to the f{yfteth of ZA1p, the fon of THABIT,
which las been fhortly explained in a former publica-
tion, that fund, if it be regularly efsablifbed, is entitled
to the whole eftate on failute of refiduary heirs, with-
out any return to the tharers, and to the entire exclufion
of the four laft claflesy but this do@riie feems quité

exploded.

BEFORE we ptoceed to the law of fbarss, it is pro-
per to take notice of the four impediments to fucceflion;
which are flavery, homicide, difference of reiigion, and

difference of country, or of allegiance.

1. SLAVERY, by the Miubammedan law, is either per-
Jeél and abfolute, as when the flave and all, that he can
poflefs, are wholly at the difpofal of his maftgr, or im-
perﬁét and privileged, as Wwhen the mafter has promifed
the flave his freedom on his paying a certain fum of mo-
ney by eafy inftalments, or, without any payment; af-
ter the death of the mafter: a female flave; who has
borne a child to her mafter, is alfo privileged; but in
both forts of flavery, as long as it continues, the flave
can acquire no property, and confequently cannot inherit;
'The Arabian cuftom of allowing a flave to cultivate a

piece of land, or fet up a trade, on hisownaccount, fothat
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i)c may work out his manumiiffion by prudence and in-
duftry, and by degrees pay the price of his freedom,
may fuggeft an excellent mode of cnfranchifing the
black flaves in our plantations, with great advantagc to

our country and without lofs to their proprictors.

o 2. HomicIpE is either with malice pregenfe and punifh-
able with deash, or without proof of malice, and expiable
by redeeming a Alufelman {lave, or by faftitig two entire
months, and by paying the price of bidod; or, thirdly,
it is hccfdenta!, for which an expiation is ticceﬁlry.
Maliciaus homicide, or murder (for, by the beft opinious,
the Arabian law on this head nearly refembles our own) is
committed, when a human creature is unjufily killed
with a weapon, or any dangerous inftrument likcly to
occafion death, as with a fharp ftick or a iargé f:tdhc,
or with fire, which has the effei?; fays Kasim, of the
moff dangerous inflrument, and, by parity of reafon, with
poifon or by drowning ; but thofe two modes of killing are
not fpecified by him; and there is a ftrange diverfity of
opinion concerning them : killing without proof of Ma-
lice is, when death enfues from a beating or blow witif
a flight wand, a thin whip, or a fmall pebble, or with
any thing not ordinarily dangerous: accidental death 15y
when it was neither defigned nor could have been pre-

vented by ordinzry care, as if AMRY were to thoot an
R
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arrow ata wild beaft, and the arrow by accideat were
to kill Zaip, or if Mazix were to fall from his terrace
upon ZunAir and kill him by his fall; in which cafes
the flayers would not be permitted to inherit from the
Siain.  If, however, aman were to dig apit, or fix a large
ftone, on the ficld of another, and the owner of the field
were to be killed by falling at night into the pit, or run-
°
ning againft the ﬁ.onc, the doer of the illegal a&, whick
was the primary occafim (but not the cauy%) of the
death, muft pay the price of blood, but would not, it
{eems, be generally difabled from inheriting : he ought,
one would think, to be incapable of fuécccding to the
property of the deceafed, whom he deftroyed, and whom

he might have meant to deftroy, by fuch a machination.

3- AN unbelicver fhall never be heir to a believer, nor
converfely ; but infidel fubje&ts may inherit from in-

fidels.

4. THE difference between two ftates or countries
confifts in the difference of fovereigns, by whom protec-
tion is given to their refpedtive fubjedts, and to whom
allegiance is refpectively due from them : this difference
is particularly marked betwcen a country governed by a
Mobazimedan power and a country ruled by a prince of

any other religion ; for thex are always, virtually at leaft,
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in a flate of warfare, the firft being called by lawyers
the feat of peace, and the fecond, the feat of hoftility.
A difference of country, therefore, which excludes fron
the right of inheriting, is either aual and unjualijied, as
when an alien enemy refides in the feat of boflility, or when
an alien has chofen his domicil in the Jeat of peace, and
pays the tribute exacted from infidels, in which cafe the
tributary thall not be heir to the alien enemy c"yi 1g abroad,
nor converfely, becaufe each of them owed a feparate al-
legiance ; or the difference is gualified *i‘; as whena Jugi-
tive enemy feeks quartcf, and obtains a temporary refi-
dence in the feaf of feace, or when two alien enemies aré
fugitives from two different hoftile countries : now, al-
though the tributary and the fugitive altually live in the
fame kingdom, yet, fince the fugitive continuesa fubjet
of the hoftile power, he remains, as it were, ﬁ.n:der‘ aj
different government; and there is no mutual right of
fucceflion between him and the tributary ; nor, by fimi-
larity of reafoh, between 1wo fugitive.r, who leave two
diftin& hoftile governments, and obtain quarter for a:
time in the land of believers, but without any intention

of making it their contant abode.

IF none of thefe four incapacities prccluderthc heirs
of AMRU from the légal fuccefhion to his eftate, which

we will fuppofe already fold and reduced to money of

% Paze 3.




84 A COMMENTARY ON

one denomination, the magifirate, or his cfficer, muft
proceed -to the difiribution cf the flares; and, as they
are a moiety, a fourth, an eighth, two thirds, one third,
and a fixth, of the aggregate fum, it will be convenient
at firft to confider that fum as confifting of rewenty-
Jour equal parts, fo that the fhares will be, in whole

numbers, welve, fix, three, sixteen, eight, and four.

THE jfbarers are twelve perfons, four males and e:'gbf
females ; but, before we fpecify their refpe&ive allot-
ments, it is neceflary to premife, that a grandfather and
a grandmother, according to the Arabian idiom, fignify a
male, and a female, ancestor in any degree ; that a rrue
grandfather is he, between whom and the deceafed no
female anceftor init‘crvenc.d; that a fa/fe grandfather is,
where the paternal line of afcent was broken by the in-
tervention of a female ; and that a grandmother alfo is
called true, when no falfe grandfather intervened between
her and the deceafed : in thort, the only true /ine of an-
cefiry, according to the Arabs, is an uninterrupted fuc-
ceffion of paternal forefathers. The male fharers then
are the father, the true grandfather, the brother by the fame
mother only,and the widower : thefemales are thewidew,
the daughter, the female iffue of the fon, the fiffer of the
whole blood, the filler by the fame father only, the fiffer
by the fame mother only, the mther herfelf, and the

true grandmother.



THE SIRAJIYYVAH. 65

We begin with their)za/e: in the order of the fhares
before enumerated ; and, 1. The father of AMrU or H1n-
DA takes * a fixth ablolutely, though a fon of the de-
ceafed be living, or any male defcendant, who claims
wholly through males; but, if there be no fuch male
defcendant, he becomes a refiduary heir 5 and, if there be
only a daughter of the deceafed, or a female defcendant
from the fon, he firft has his legal fhare, or a fixth, and;
when her fhare alfo has been illotted, he claims the
refidue. . The true grandfather is excluded from any
thare by the living father, zhrough whom alone the grand-
father bore a relation to the deceafed ; and, although a
fimilar reafon might afterwards be applied to the mother,
and operéfe to the exclufion of her children, yet the
father has the additional ftrength of a double title, both
as a_fbarer and as a refiduary : but, if the father alfo be
" dead, bisfather, or true paternal anceftor, has exa&tly the
fame intereft, except in four cafes, which will be pre-
fently mentioned. 3. A fingle half brother, by the fame
mother only, takes a sixth, and two or more {uch half-
l')rothex;s, a third; provided that the deceafed left neither
children, nor male iffue of afon, nor a father, nor a’truc

grandfather; by any of whom the brothers by the fame

mother are excluded ; and this article brings us necefla-

rily to one clafs of female tharers; for, in this inflarice,

» Pag? 4 -
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there is no diftincion of fex; both brothers and Sfifters by

the fame mother only having an equal right and an equal
fhare in the diftribution. 4+ A moiety of HINDA’s eftate,
if fhe die without children, or the iffue of a deceafed
fon, goes to her widower AMRU", who, if the leave

fuch iffue, has no more than a fourth.

As examples of the father’s rights, let us fuppofe
AMRU to have died worth two thoufand four hundred
pieces of gold, ieaving his father Zaib, and cithcf
a fon ora fon’s fon, OMAR : in this cafe the four hbun-
dred pieces are the fhare of ZA1p, and OMAR takes the
remaining two thoufand ; but, if AMRuU léavc only his
father ZA1D and either a daughter, or fon’s daughter,
LaiLa, the father is firft entitled to the four bundred
pieces, or fixth part ; and, after LArLa has received
jwelve hundred, or a moiety of the eftate, (which, as
we fhall fee, is her ﬁare in this cafe) he takes, as refi-
duary, the eight hundred pieces, which remain; fo that
the property of AMRU is equally divided between them.
Should no relation be left but Zar the father, and
Les1D the brother, of the deceafed, LEBID is excludeds
and the whole eftate goes to Zaip. 1If, in the three
preceding cafes, the paternal grandfather SALIM had
been left inftead of ZaIp, his rights would have been

precifely the fame; and the only difference between
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Za1p and SaL1m will appear from the four following
examples. 1.The paternal grandmother would be cxclud-
ed by Za1p her fon, but not by his father, her hufband,
SALIM. 2. If AMRU or HinpA leave a father Zarp,
a mother SoLMA, and- a widow ZAINEB, or widower
H;RETH, the mother takes a 7hird part of what remains
afterZaInEBor HARETH ha; received the legal thare; but,
if SAL1M be fubftituted for Zaip, fthe would have a
right to a third of the whole aﬂ}ts; accordingto the pre-
vailing opinion, although Abv Y(JSUF thought her en-
titled, even in that cafe, to no more thann a third of #be
remainder. 3."The brothers of the whole blood, and thofe
By the fame father only, are excludea from theinheritance
i)y Za1p the father, but not by the grandfather SALIM,
as the beft lawyers agree, diflenting on this point from
their mafter ABy HAmFAH 4. If AMrU had manumit-
ted his flave YASMIN, and died, leaving his father ZAID.
and a fon OMAR, a sixth part of the right of fuccef-
fion to YasmiN would have vefted, according to
Asv YUSUF, in ZaIp, but, if the paternal grandfather
$aL1m had been left inftead of the father, the whole
intereft would have vefted in the fon: in this cafe that
illuftrious lawyer ultimately diffented from his mafter
and from his fellow-ftudent MvuuaMMED, who were
both very juftly of opinion, that, whether ZA1D or

SaLiM were alive on the death of the manumittor, the
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whole right of fucceffion to the manumittee vefted in

OMAR.

LET us proceed to the fhares of the females; and 1.
If Amru die without children, and without any iflue
of a deceafed fon, his widow H1NDA muit receive a'fo;zrtlr
of his aflets ; but her fhare is an ¢ighth only*, if any fuch
iflue be living: fhould he leave more widows than one,
they take equal parts of fuch fourth or eighth; fo that
the legal fhare of the widower is always in a double
ratio to that of the widow or widows : as, if HINDA die
worth #wenty four thoufand zccchins, her furviving
hufband AMRU muft be entitled either to fawelve or to
six thoufand; and if AMRU die Qith the fame eﬁaté, his
widow Hinpa muft have either six or three thoufand
for her fole fthare; or, if Za1nes and Asra had alfo
been legally married to AMAU, the three widows muft
receive either fwo or ome thoufand zecchins each, as
the cafe may happen. 2. One daughter takes a moiety,
and fwo or more daughters have rwo thirds, of their fa-
ther’s eftate; but; if the deccafed left a fon, the rule,
exprefled in the Kordn, is this: ¢ to one male give the
¢ portion of two females” ; and the daughters in that"
cafe are not properly fbarers, but refiduary heirs with
the {un, their part of the inheritance being always in a

{ubduple ratio to his part. Thus, if AMRv die worth

® Page 3.
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twémj!:/'our thoufand pieces of gold, his only child Fa-
TIMA takes twelve thoufand as her fare; but, if fhe
have three fifters, Azza, LATIFA, and ZUBAIDA, two
~ thirds of the affets, or ﬁrteen thoufand pieces, are -
qually divided betweed the four girls§ and, if there
be a fohi OMAR, he muft receive, in the firft cafe, six-
teen tli(;hfaxid, while FATiva has eight; and, in the
fecorid, eight thoufand, while fhe and her fifters take
each four thoufand, pieces. 3. If Omar had dieci be-
fore his father, leaving female iffue, and his father had
then died without any daughter of his own, the daugh-
ters of OMAR would have had precifely the fame fhares,
to which thofe of AMru himfelf would have beén enti-
tled; but, had FaTima been living, the would have
taken Aalf the eftate, or twelve thoufand pieces of gold,
and a si¥sh only; or four thoufand, the coriiplcrﬂent of -
#wo thirds or sixteen thoufand, would have been equally
diftributed among her nieces, Had FATimA and Azza
been at that time alive, they would have taken their
legal fhare, to the exclufion of their brother’s female
iffue, unlefs the right of that iffue had been fuftained
by a male in an equal, of a lower degree, who would
have made them residuaries, ¢ the male taking, by
¢ the rule, the portion of two females”; but a male in

d bigher degree would not have given them that advan-
l‘\
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tage; and, if OMaRr himfelf had furvived, his daugh-
ters would have been wholly excluded. The six cafes,
therefore, or different fituations, of the female iflue of
OMAR may be thus recapitulated: 1. A fingle female
takes a moiety. 2. T'wo or more have two thirds. 3.
A male in the fame, or a lower; degree than them-
felves, gives them a residuary rightin a fdbdupic ratio
to his own. 4. With a daughter of AMru, who is
entitled to Aalf, they would have only a sixth, to make
up the regular fhare of the female ifue.” §. They are
excluded, if AMru left more daughters than one, but
no male iflue in any equal, or a lower, degree. 6. A
fon alfo of AMru wholly e;xcludcs them. In the three
firft cafes, their legal claims correfpond with thofe of
daughters: butin the three laft their rights are weaker;

becaufe they are in a remoter degree from the deceafed.

THE pedigrec exhibited in the text* is called by ths
Arabs the :wb&s, becaufe, in their opinion, it fharpens
the underftanding, and captivates the fancy as much as
the composition of an elegant love-poem, which the word
literally fignifies ; but, without adopting {o wild a me-
taphor, we may truly f{ay, that it is very perfpicuous,
and that no comment, after what has been premifed,

could render it clearet. An éxample, however, will

* Page 6.
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fhow more diftin&tly than an abftra& rule, in what
manner an eftate is divifible, when a male defcendant
gives a residuary title to a female in the fame, or in a
bigher, degree. Call the only furviving male defcen-
dant OMAR, and fuppofe him to-be-the brother of Amr-
NA, who ftands loweft in the firft fet of females: here
the higheft female ih that fet muft receive a moiety of
the aflets; the next below her takes a sixth together
with the higheft of the fecond fet, as the compleméat
of two thirds; and the residue muft be divided into five
portiohs, of which OMAR claims fwo and each of the
females in the fame degree, one; but the three females
below them are excluded. If OMAR be the brother of
ZARIFA, whom we fupp'c‘).fc the loweft of the middle
fet, the rlépmaining third of the eftate muft be diftributed
in fevenths, becaufe there are Sfove ferhalés,' three in a
higher, and fwo in an equal, degree with OmARr, who
muft always have a double portion ; and, if he be the
Brother of UNA1zs, the loweft female of the third fet,
(who, on the former {uppofition, would have been ex-
cluded) there will be six female residuaries cntitied to
portions with OMAK, but in a fubduple ratio; fo that,
if Amru died worth fwenty-four thoﬁfaﬁd ducats, the
daughtcr éf his fon takes rewelve thoufand of thcm ; the

two daughters of his fons’ fons receive each rwothoufand;
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and, the refidue being eighs, OMAR is entitled alfo to
twothoufand ducats, while UNa1zA and the five women,
who remain, have each oze thoufand, which they owe
to the fortunate exiftence of OMar. 4*. The rights of-
fifters by the fame father and mother, and (5.) thofe of
filters by the fame father only, are explained in the text
with fufficient clearnefs, but it is proper t3 obferve, thit
the fifth cife of the firft clafs is comprifed in the foonth
cafe of the fecond ; and that (6.) the filters by the fame
mother have been mentioned in a former fe&tion. There
will be no uf= in repeating the ingenious argﬁmcnts of
Isxv ABBAS in fupport of his diffent on many points from -
. other old lawyers, nor the folid anfwers, which have
been given to his objections ; but a ftory, told by SuA-
R1F, may here ‘be repeated, becaufe it conveys an idea
of the traditionary Arabian law, and fhows from what
fources our excellent author derived his. do&rine:

¢ HupHAIL ufed to relate, that Asuv Musa, beiag

confulted on the diftribution of an heritage among-

[

a daughter, a fon’s daughter, and a fiffer, anfwered,
the firf mufp have a moiety; the fecond, a fixth; and

the third, what remains ; but ¢¢ Confult Isxv Masuup,

¢¢ added he, and apprize me of his an{wer:” when Isnv
¢ Masuup was confulted, he faid, that he was pre-
¢ fent, when MunaMMED himfelf gave the fame deci-

¥ Page 7.
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¢ fion;” and, when thatanfwer was reported to ABu Mu-
¢ sa, he faid, “ you muft put no queftions to me, as long
« as that illuftrious lawyer remains withyou.” 7. * Al-
though the different rights of the mother in different cafes
be very clearly explained, yet her title to @ third of the
refidue may be illuftrated by two examples: firft, if
ApHRA leave only her hufband WaMIK, her mother
Sﬁ:&_DA, and her father M:xzm, half of her eftate goes
to WAMIK, a third of the other half, or a fixth of the
whole, to Sc“):sDA, 2nd the remainder to M:&zxﬁ ; but,.
fecondly, if WaMik leave only his wife ApHRA, his
mother ZAINEB and his father LEB;D, the widow takes
a quarter of his p'ropcrty. while ZAINEB has a third, and
Lro1p two thirds, of the remaining three quarters. 8.
In giving an example of the divifion between two great
grandmothers, § we may anticipate in fome degree the
arithmetical part of the work, which will be found ex-

tremely clear and ingenious. ‘The pedigree exhibited by

L4 - . .
SHARIF is in this form :

Father Mother Mother
\ / /
Father Mother
\ /
Father

Now: the paternal grandmother’s mother, and the mother
of the paternal grandfather, are together entitled to a

fixth, and the paternal grandfather’s father to the refidue,
* Page 8.
4+ Page 9.
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of the eftate, which ought by the géncral rule, to be &i-

vided into Jfix parts, becaufe fix is the denominator of the
thare; but, to avoid a fraction, we muft obferve the pro-
portion of oze, or the fixth part, to#wo, or the number of
perfons entitled to it; and, fince ¢ze and fwo are prime
to each other, we muft multiply fwo into fix, and the
product is the number of parts into which the property
mutt be divided ; fo that of fwelve cows or horfes the
great grandfather will have fen, and each of the grcat
grandmothers, one.

THE great grandfathers are called anceftors in the fo-
cond, and their fathers, anceftors in the zbird, degree,
and fo forth; and it muft be remarked that in thefe
tables the number of female anceftors, who inherit with
the males, is equal to the number of fuch degrees: thus
in the following;

F M M M
F M M
F M
F
there are three great great grandmothers, and the eftate
muft be divided into eighteen parts, becaufc one and
three are prime to cach other. We fuppofe in both pedi-
grees, that the higheft line only are left by the deceafed
AMRU ; for, by the text, the neareft femal: anceftor excludes
the rhare diffant ; and, if he leave his father ZunaIr, and

his paternal grandmother Azza, with Larra his maternal
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grandmother’s mother, ZuHAIR takes ‘the whole inhari-
tance; for he excludes Azza, and fhe, being nearer in’
degree, excludes LA1LA.
.
LEeT usconclude the fubje¢t witha cafe put by SHARTF
in illuftration of the pedigree in the text: ZUBAIDA
gave her daughter’s daughter MAY YA in marriage to her
fon’s fon BAsHAR,. and the young pair had a fon Amruy,
who acquired an. eftate; and died: now ZuBAIDA was
both paternal and maternal great grandmother of Amru,
and had, therefore, a double relation to him ; but another
womah, naied Zuiira, had married her daughter.Sqi-
Ma to FARED, who was the fon of Zusaipa, brothzr of
ABrA, 4rd father of Basuar; fo that Zunra was
AMRu’s paternal grandmother’s mother, and had only a

fingle relation ; as it will appear by the following arrange-

ment of the family:
ZUHRA ‘ZUBAIDA
Y |
SoLMA — FARED ApLaA |
| ~ [
BAsHAR Mayyva

AMRU

The cafe of a friple relation will be no lefs evident from

the following pedigree:
ZUHRA ZUBAIDA
| I A B
SormAa —— FARED ABra ZAINEB
BasHAR Mayyva AzzaA

AMRU / FaTiMa

ZA1D
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For, if AMRU, whom in the former cafe we fuppofca to -
be dead without iffue, had lived and married his coufin
FATiMA, by whom he had a fon Za1p, who died leaving
propertf, Zusa1pA would have a #riple relation to the
deceafed; firft, as his maternal great grandmother’s
mother ; fecondly, as his paternal grandmother’s grand-
mother; and thirdly, as the mother of his paternal great
grandfather ; but Zunra has only a fingle relation to
ZA1p, as grandmother of his paternal grandfather Ba-

SHAR.

IN both thefe cafes a fixth of the affets is divided equally
i)etwccn the zwo female anceftors, by the opinion of ABuU
Yusur, and, according to one authority, by that of his
great mafter alfo; but his fellow-ftudent MuuaAMMED
(whofe arguments, and the anfwers to them, it is needlefs
to add) contended, that Zusaipa would be entitled in
the firft cafe to zwo thirds, and, in the fecond, to zhree

JSoarths, of that fixth part, according to the number of

modes, in which the was related to AMRU or ZA1D.

No comment could add perfpicuity to the chapter on
refiduary beirs, * until we come to the cafes of inheri-
tance from enfranchifed flaves, 4 where a fhort elucida-
tion of the text appears neceffary. If AMRuU enfranchife
NErcis, and dic, leaving a fon Becr, and a daughter
Larra; then, on the death of NerG1s without refdua-

ry heirs by blood, his property goes.wholly to Becw,
* Paze 10, 11.
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and LA1vra, by the traditionary rule, takes nothing;
but, fuppofe La1rA herfelf to manumit her black flave
SuseN, who then purchafes a flave Misc, and gives him
freedom; and fuppofe SuseN firft, and Misc afterwards,
to die without refiduary heirs, in this cafe the eftate of
Misc goes to La1La ; nor would there be any difference,
if ihe two manumiffions had been conditioned to pay a
certain fum of money at a certain time. The cafe of a
manumiffion promifed on the death of the miftrefs, has
rather more difficulty ; but an example will make it clear:
Laira promifes NERGIs, that, on her death, he fhall
be free; but, by the perfuafion of a Criffian friend, fhe
renounces her faith, and feeks refuge in a hoftile country:
now a believer cannot be the flave of an infidel; and the
Mobammedan judge pronounces accordingly, that NEr-
G1s has gained his freedom; but La1La; repenting of
her apoftafy, returns to her native country and her for-
mer belief; after which Nercis dies without heirs:
L a1rA fucceeds as refiduary to her promifee, as fhe would
have fucceeded to a flave of NerRGIs purchafed after the
decifion of the judge, if a fimilar promife of manumif-
fion at his death had been made by the mafter ; and if that
fecond promifee had died without heirs after her repen-
tance and return. Should CAFUR, a flave of LaiLa,
marry, with her confent, MER JZN A, the freedwoman

of AMRU, the fon of that couple would be born free,

X
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becaufe, in refpe@ of freedom or flavery, a child bas the
condition of its mother, and he bears a relation to AMRY
her manumittor; but, thould Larra give CAFUR his
freedom, he -would draw that relation from AmRu,
through himfelf, to La1ra, fo that the would fucceed
to the fon of CAFUR and MER JA,NA, if he died after his
parents and without other heirs of the firft or fecond clafs :
the cafe would be fimilar, if CAFUR being enfranchifed,
had bought a flave Misc, and given him in marriage to
the freedwoman of ZA1p; for, if the ifluc of that mar-
riage had been a fon, born free, but with a relation to
Za1p, and if CAFUR had then given Misc his liberty,
he would have drawn from Zarp the relation of his
freedman’s child, and transferred it, through himfelf, to
LA1ra his former miftrefs. This do&rine of a relation
(as the Arabs call it) firft veffed through the mother and
then devefled through the father, is founded on a decifion

6f OTHMAN in the cafe of ZuBair and RAFI.

WEe had occafion before, to mention the difference
(according to ABu YusuF) between the fatber, and the
grandfather, of the manumittor in regard to their fuc-
ceflion, with his fon, to the property of a freedman; nor
can any thing of moment be added here; but it will be
proper to explain at large the concluding cafe in the chap-
ter of refiduaries, which proves, that the relation of en-

franchifement may arife by the a7 of Jaw as well as by
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the al? of the party. Let it be premifed, that marriage
is prohibited between kindred of two clafles; firft, be-
tween all thofe in afcending or defcending lines of con--
fanguinity, who are called #ear ; fecondly, between bro-
thers and fifters, and their iffue, or between nephews
or nieces and aunts or uncles, paternal or maternal, who
are called intermediate; but, between thcfe of the third,
or diffant, clafs, as the firft or other coufins, there is nd-
prohibition: now, if AMRrRU or HiNnpa purchale a
kinfwoman or kinfman within either of the probibited
degrees, the flave becomes inftantly free, and a right of
fucceffion vefts in the purchafor, though the mafterthip
began and ended in one moment. Call the three daugh-.
ters of HARETH a flave, ZuBAIDA, SAFIYA, AMI-
NA, who derived freedom from their mother, and two
of whom, the firft and third, purchafe HARETH for
fifty pieces of gold: he becomes in that inftant free; and,
if he die leaving property, two thirds of it go to his three
daughters as their legal fhares, and the refidue belongs
to the two, who procured him liberty; three fifths of it -
to ZuBAalpA, who contributed her zbirty, and two
fifths to AMINA, who added her zwenty, pieces. To ar-
range the diftribution without fra&tions, begin with
three, the denominator of the legal thare: now fwo, its
numerator, is prime to the number of fharers; and one is
prime alfo to fve, the number of refiduary portions ; but |

thirty arid twenty are compofed to one another, fince ten
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meafures thirty by zbree and twenty by zwo; and foe,
the fum of thofe tenths, may be confidered as ftanding
in the place of the number of refiduaries : again, fve and
three are prime to each other, and their product is fifzeen,
which, being multiplied into #bree, the firft-mentioned
denominator, produces forfy fve, the number of equal
parcels, into which HARETH's eftate muft be divided;
fo that thirty, or two thirds, may be diftributed in zens
to the three daughters, and fjfieen or the refidue, in
threes to the two, who redeemed their father; Zusaipna
taking in all #neteer, AMINA fixteen, and SAFIYA, only
* zem, portions of the inheritance. ‘This is the calculation
of SHARTF, and the grounds of it will prefently appear ;
but the operation might have been fhortened thus: mul-
tiply the denominator of the /egal fbare into the number
of fharers, and then multiply the product into the deno-

minator of the refiduary portions.

THE chapter of exc/ufion®* is very perfpicuous; but the
cafe of an unbelicving heir having really occurred in the time
of AL1, we may infert it as a monument of early Arabian
jurifprudence. SormA had embraced the new faith, and
died, leaving her hufband, and brothers by the fame mo-
ther, who were all three believers, with a_fon, who con-
tinucd an infidel: on a difpute concerning the inheritance,
Avrrand ZA1p gave a moiety to the widower, confider-
in3 the fon 2s aflually dead, a third to the half brothers,

* Page 13.
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i;.n'd the reft to fuch of the refiduaries as believed in the
Kordn; while Isnu'L Masuup infifted, that the fon
was dead as to the right of inheriting, but alive as to the
power of excluding, and thought that he drove the wi-
dower from a moiety to a jfourth part only of SoLMA’s
eftate; but the former opinion has prevailed, and in a
curious book (for which there muft have been abundant
materials) entitled T4e Diffenfions of the Learned, it is
admitted, that, by univerfal affent, if AMRU leave a
father, who is either a flave or an in‘ﬁdcl, and a paternal
gfandfather, who is both free and a believer, the father
is confidered as dead in law to all purpbfcs, and the grand-

father is heir to AMRU.

WE come now to the Arabia}z method c;f afcertaiﬁing
the finalleft number of parcels, into which an eftate can
be divided, fo as to avoid fra@ions in the legal diftribu-
tion of it: that number we call the denom;nator,' or

divifox;, of the eftate, though tﬁc Arabick word mean

literally zbe place of coming out; and the problem is eaﬁly’

folved by the following rules: if the two numbers in

queftion be prime, multiply one of them into the other;

if they be compofit to each other, multiply the meafure

of one into the fecond, and the produc will be the
number fought. The whole fetion ¥ is as clear as it

could be made in a verbal tranflation; ‘and it would be

® Page 14... :
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ﬁ’lp-erﬁuous to add examples of all the éafes, which muft

occur to every one, who has attentively perufed the pre-

ceding parts of the work.

A case, which arofe in the reign of OMAR, has gi-
ven occafion to fome debate*: LarLa died, leaving only
Amru her hufand, Hinpa her mother, and ABra
her fifter of the whole blood. Now the hufband and
fifter were each entitled to a moicty, and the mother, to
a third, of La1La’s propery, which, by the rule then
eftablifhed, could be divided into Jix parts only; but
AEBAS, 2 companion of MUHAMMED, being confulted
by the Caliph, propofed, that the regular divifor thould
be fo increafed, that of eight parts AMRU and ABLA
mighé each take zbree, and HiNDA fwo. The fon of
ABBas, whofe opinions were always rather ingenious
than ﬁﬂid, was fmfent at the dcéiﬁon; but, fearing the
bad femper of the Caliph, fuppreffed at that time kis
own fentiment;: he thought, that the fffer; having (as
we have feen) a weaker right, fhould bear the lofs, be-
caufe, where different rights concur, the weakeft invari-
ably yields; and he faid, that, if an arithmetician could
number the fands, yet he could never make fwo balves
and a ¢hird equal to a whole; but this opinion has never
Been adopted, becaufe, although the fffer may in fome
cafes be removed intoa diftin& clafs of heirs, yet, with

a2 hufband and a mother of the deceafed, her fhare is
* Page 15, )
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ixed by pofitive law, and fhe cannot by any means bz
leprived of it; fo that the fhares of all the claimants
muft be diminithed in exal? proportion; for inftance, if
the property had been fwenty four picces of gold, the
mother would claim eigh#, and each of the other heirs,
twelve; now thofe claims cannot all be fatisﬁgd, but
eight is to twelve, as fx to mine, which will be the ref-

pective fhares, according to the decifion of ABBas.

ExAmMprEs of the divifor fix increafed to feven and
to nine, or of twelve to thirteen, fifteen, anci Jeventeen,
would appear equally ingenious, but would {well this
commentary to an immodetate fize: there are fwo deci-
ions, however, deferving particular notice, becaufe they
were made in real caufes, and have bzen univerfally ap-
proved. ZusA1pa left her hutband ApNaw, with rwo
Sifters of the whole blood, two fifters by the fame motber
only, and the mother herfclf; whofe lcéal fhares, in order
as they are mentioned, were a mosety, two thirds, a third,
and a jfixth: it was impoffible, therefore, to diftribute
them out of #birty pieces, for inftance, divided into fix
equal parcels ; but the judge, named Suura1H, divided
the whole eftate into ez parcels, each confifting of #bree
pieces, and allotted them to the claimants in the propor-
tion of their fhares; that is to the hufband, #bree parcels,
to the fifters of the whole blood, four; to the half-fifters,

two; and to the mother, one¢; afluring ADNAN, who at
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firt complained of the judgemicnt, that OMAR had made

a fimilar decifion; and this cafe acquired celebrity among
the Arabs by the name of SuuraIHIYYA. The nex

cafe, which was anfwered at once by Ar1, while he was
haranguing the people in the mimbar, or pulpit, at Cura,
is fally ftated in the text: the thare of the widow was,
regularly, anesghth ; that of the daughters, two rirds;
and that of each pai‘cnt, a fixt5, all which cannot be dif-
tributed out of #wenty four parcels ; but ALt pronounced,
that the property of the dsceafed thould be divided into
twenty feven equal parts, of which the widow fhould.
have ¢hree ; the daughters, fixteen; and the two parents,
eizht. It is recorded, that, when the perfon, who con-
fuited Arr1, was much diffatisficd with his anfwer, and
afked whether the widow was not legally entitled to an cigh:s,
the Caliph faid rapidly, it is become a #in5,” and pro-~

ceeded in his-harangue with his ufual eloquence.

Tae arithmetical part of the Sirdjiyya * is very fim-.
ple, and may be found in the firft pagss of all our elemen--
tary books ; but the difference of the Arabian idiom oc-
cafions a little obfcurity. The chapter on primes and-
meafures is founded on a fimple analyfts: when two num-:
bers are compared, they are either equal or unequal; if
unequal, ither the fmaller is an aliquot part of the greater,

or they have a common mcafure, which muft either be
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unit alone, or fome ﬁuméer, which the Arabs define a
multitude compofed of units. When the greateft common
meafure is found by the rule, they confider the two num-
bers as agreeing in a fraGtion, which has that common
meafure for its denominator and unit for its numerator ;
but the nature of the Arabick language makes it impofii-
ble to exprefs in a fingle word the frattions lefs than a
tenth : thus twenty feven and twenty four agrcc; as they
exprefs it, in a third; and a z44rd of each number is cal-
led its waf#, or meafure, as nine of twenty-feven, and
eight of twenty-four.  After this explanation of the word,
which is tranflated #be mcafure, there will be no difficulty
in the following cafes. '

I. * AMmru leaves only his father and mother and ten
daughters: now, by the rale, his eftate thould be divided
into fix parts, becaufe the fhare of each parent is a fixz4,
and that of all the daughters fwo thirds; but four parts
cannot be diftributed, without a fraction, ameng ten per-
fons ; for which reafon we muft multiply fve, which is
the meafure of zen, into fix, which is the firft number
of parcels, and the produt ¢4irty is the number of lots,
into which the property of AMru muft in fact be divided;

each of his parents taking fwve lots, and each of his
daughters zwo.
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II. Hinpa leaves her hufband, both her parents, and.
fix daughters ; whofe legal fhares are a fourth, two fixths,
and fwo thirds, of the inheritance: now the regular de- -
nominator of the lots would be fwefve, but it is raifed to
Jifteen ; and fince efght parcels cannot be diftributed equal-
ly azﬁong Jfix daughters, the meafure of fix, or three, is
multiplied by fifteen ; fo that of forty-five lots nine may
go to the hufband, fwelve to the parents, and zwenty-four--
to the daughters, in exat proportion to their firft diftri«

butive fhares.

It wiil be very ezfy to apply the remaining rules to all
the other examples given by SirA J’UDDIN?; but fince,
in the two laft cafes, which are not likely to occur, the
inheritance muft be divided into 4320 and 5040 parcels,
the calculation, after the Arabian mode, in words at
length, would be infufferably tedious, and the reader
may make it in figures with little or no trouble. The
latter of thofe two cafesf is, however, fubjoined; be-
caufe it will fully explain the feGtion, in which no exam-
ples are given. S:&AD leaves zwo wives, fix female an-
ceftors, capable of inhcriting together, fez daughters,
and ffven paternal uncles, whofe fhares of rwenty-four
(the roat, as they call it, of this cafe) are three, four,
Jixteen, and one; for the uncles can only take what the

others leave. Now by obferving the primes and mea«
% Page 18.
t+ Page 19.
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fﬁrcs, and working according to the rule, we come to
210, which muft be multiplied by swenty four, and the
produ& gives the fmalleft number of parcels, into which
SaaD's eftate can be duly divided: the produéts of that
multiplicand (210) by 3, 4, 16, give 630, 840, .3360,
which are the allotments of the wives, female an?eﬁor:,‘
and daughters; and the allotment of each thare appears at

énce from the following proportions?

Perfons.  Firpt Shares, MurrirLreans, jznxn- or sack:
2 3 $: 210 ¢ 315.
6 : 4 :{ 210 : 140.

fo { 16 e 210 : 336!

Tre laft 26t of the Mufélman judge is to make an aGu-"
a1 divifion of the eftate*; and we will fuppofe that Laivra,
m the cafe anfwered By' ABas, had left ZaiNEB and’
ABLA, two fifters of the whole blood, with AMRu, her
hufband, and Hinpa, her mother; and that her pro-
perty amounted only to zwenty fve gold mobrs: now the
root of the cafe is increafed, as we have feen, from Jix to
eight, which is prime to’ twenty fives and the produés
;)f two, the fhare of each fifter, of tl:;ee, the thare of the
iiufbaﬁd,' and of ore, the fhare of the mother, multiplied
by the number of gold mobrs, are 50, 75, and 25, which,
divided by eight, give the following fhares: to each fifter,
6 mobrs, 4 rupeés; to AMRU, 9 m. 6 r; to HinDa, 3
#. 2 7. Had La1La’s eftate been Jifty gold mobrs, the

diftribution would have been thus:’
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M. R.
ZAINEB, - - - = 12, 8.
ABLA, - - - - 12, 8.
AMRU, - - - - 18, 12,
Hinpa, - - - - 6, 4.

IT feems needlefs to give examples of the fimple rules
for afcertaining the dividends of each ¢/zfs; but the paf-
fage concerning creditors, at the clofc of the chapter, is
made obfcure by extreme brevity, and requires a fhort
illuftration. Suppofe the aflets of AMRU to be nine pisces
of gold; his debts, fve pieces to S,:AD, and #en to
AuMED; here the aggregate of the debts, ffzeen, is com-
pofit to nine, and their meafures are five, and three; fo
that, by the rule before-mentioned of diftribution among
beirs, AUMED will receive fix, and S,:AD, three picces ;
but, had the debtor left zbsrteen, which wculd have been
prime to the amount of both debts, then fjZeen, ftand-
ing in the place of the wverification, as they call it, muft
be the divifor of the feveral produgls, arifing from the
multiplication of #en and fve into thirteen, and the quo-

tients 83 and 43 will be the refpeiive dividends of An-

A
MED and SAAD.

THE prattice of fubtrallion * arofe from the cafe of
ABpUR’'RAHMAN and his four wives, decided in the

'Y " . - . I’
reign of OTuMAN; and the feCtion concerning it will
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be made clear by a fuller explanation of the example in
the text. We have feen, that the widower is entitled to
a moiety, the mother to a third, and the uncle, to the
refidue ; fo that, if LAILA’s eftate be divided into sz
parcels, the diftribution may be made without a fra&ion ¢
but if the widower agree to keep the mabr, or nuptial
prefent to his wife, which he had never aually paid;
inftead of his fbree fixths of the whole, the remainder,
after deduting the mabr, muft be divided into three
parts, of which the mother will have fwo, and the uncle,
ome. So, if the mother agree to take a jewel, or other
fpecifick thing, in lieu of her swo fixzbs; or the uncle, a
flave or a carriage, in the place of his fixth part, the
remainder, which, would be four parts in the firft cafe;
and fve in the fecond, muft go to the other claimants in
proportion to their fhares. Again; if AMRU leave his
mother FATIMA, two fifters by the fime mother, La-
TiFA and SoLMa4, and the fon of a paternal uncle, SELIM;
here alfo the inheritance muft be divided, by the rule,
into six parts: now, if the deceafed left a female flave
and thirty gold mobrs; and, if SoLmA confented to keep
the flave inftead of her legal fhare, or a_fixtb, the remain-
der of the property muft then be divided into fve parcels,
fix gold miobrs in each, of which F ATiMA and LATIFA
muft receive each one parcel, and SELIM, the zbree par-
cels, which remain. It is obvious, that, if the firft cal
culation were made, in the preceding cafes, on a fuppofis
Aa
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tibn, that the taker of the fpecifick thing was-dead or

irtcapable of inheriting, there would be either a defec? or

ah excefs in fome of the allotments to the other claimants.

"Tuere is no difficulty in the chapter on the refurn*;
ckcept what arifes from the Arabick idiom, to which the
reader is probably by this time habituated; but it is ne<
ceflary to remark, that, although, by the letter of the
Kordn and the ftri&t rules of -law., no return can be made
to the ‘widower or widow, yet an equitable pra&iéc has
prevailed, in modern times, of refuriing to them on fai-
lure of fbarers by blood and of diftant kindred. The laft cafe
in the chapter can rarely occur; and the refult of the
calculation (which fills ten pages in the Perfian work of .
Maildvi Kasim) is, that, of 1440 parcels, the four -
widows take (36%5=) 180; the .mine daughters;
(36x28=) 1008; and the fix fernale anceftors, (36 x7=)
252; fo that 45 parts go to each widow; 112 to .e;éh'

daughter; and 42 to each female anceflor.

THE rights of the paternal grandfather have been
more difputed than any other point of Arabian law; no
fewer than féventy contradiory decifioris having been
miade concerning them in the reign of OMAR; but the
difpute i1s now fettled among the Sunnis according to the
opinion of Asu Han1ra; and the chapter on divifion
feems to have been inferted merely from refpe@ to Asv

¢ Page 22, 23.



THE SIRAJIYYAH., -y
Yusur and MUHA-:'\;MED, who diffented on this point
from their msiﬂ:c'ér": it is one of the cleareft chaptersin
the Sirdsiyyab, and will be ufcful to us, if the queftion
thould arif: in a family of Skifks, who follow; no doubt,
the opinions of ALt and Zarp. .The cafe called acda-
riyya, which was decided by the fon of THI:BIT, and
has acquired fuch celebrity in Ird#, that it is diftinguifhed
‘among the lawyers of that country by the epithet of
- algbarra, or the luminous, is a perfpicuous ci:amplc of
the grandfather’s divifion in a double ratio with the
fifter: the conje&ﬁre,- formerly hazarded by myfelf,
that it was named acdariyya, becaufe the rules of inheri-
tance are dzffurbed by it in favour of the grandfather, had
occurred, I fee, to fome Arabs, and is mentioned by

Swar1r without difapprobation.

It will be neceffary to illuftraté by examples the chapa
ter on _fucceffion to vefted bereditary interefts:+and, firft, we
may fuppofe, that Zaip had two wives, named Za1-
nes and LATIFA, and that Zaines died poflefled of
feparate property, leaving her hufband, her mother
ZuHr A, and HIND A, her daughter by a former hufbind :
now the legal fhares, in order as the fharers are named,
would be a fourth, a fixths and a moiety ; fo that regularly
the eftate thould be divided into fwelve parts,\but it is here
divided into four, becaufe there muft be a return to Zun«
2aand Hi NDA, in the proportion of their fhares, that i

® Page 24, 25,.26. + Pagezy,
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‘as one to three; but, when ZA1p has taken his fourt,
the tbree fourths, which remain, cannot be diftributed
in that proportion; and, fince three and four are prime
to each other, we therefore multiply four, confidered as
the number of perfons entitled to a return, into four, the
«denominator of the hufband’s fbare, and the fquare num-
ber anfwers the purpofe of integral diftribution; for of
fxteen parcels Za1p will be entitled to four, ZunraA to

three, and HINDA to mine,

Suppose next, that Zaip himfelf dies, before any
diftribution actually made, leaving only LATIFA before-
mentioned, his mother Basira, and his father ZBID:
here four parts of the former inheritance having vefted
in him, the diftribution is eafy ; ome part going to LATI-
FA, as her jfourth, one alfo to BasiRrA, as her tbird of
the rifiduc, and two parts to ABip; in exad p}oportion
.

to their feveral claims on his own eftate.

TuirDLY, fuppofe HinDA to dic before any actual
diftribution, leaving the before-named Zuura, her grand-
mother, Zusa1pa her daughter, and two fons, Hatip
and Basuar : now the had a vefed sntereft in nine parts
out of the sixteen, and, her own eftatc being divifible
into six parts, we obferve, that zme and six are compofit
to each other, or agree, as the 4rabian phrafe is, in a third;
fo that a third of fix, or fwo, muft be multiplied into

sixteen, and the product zbirty twe will be the denominator
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for both cafes ; for of tbirty fwo parts mine will veft in

ZuHRA (fix as mother to ZAINEB, and three as grand-
mother to HiNDA,) zwelve in the two fons, three in Zu-
BAIDA, and eighs in ZAID’s reprefentatives ; fince, to
afcertain the fhare of each individual, the juft-mention-
ed fhares out of fixteen muft be multiplied by #wo, and
thofe out of fix, by three, which is here called the mea-

Jure of HINDA’s vefted intereft.

LeT us fourthly fuppofe, that Zuura alfo dies bcf(;rc'
any diftribution, leaving her hufband CA:AB, and two
brothers CAL1B and TAr1r. Now her own eftate is
arranged by four, the hufband taking a moiety, and each
of the refiduaries one fourth ; but faur and nine are prime
to each other; and foxr, therefore, multiplicd by hirsy
two, produces an bundred and twenty eight, the denomi-
nator of both cafes: we muft then multiply by four the
thares out of tbirty two, and by nine the fhares out of four,
and the produéts will be lots of the feveral claimants;
eight parcels going to LATIFA, fixteen to ABID, eight to
BASIRA, forty eight in moietics to HAT1F and BAsHAR,
swelve to ZUBAIDA, eighteen to CJ:AB,' and eighteen in

) ”~
moieties to CAL1B and TARIF.

WE need only add, that, although the conclufion of
the chapter before us be obfcured by its extreme concife-

nefs, yetit plainly means, that « when any number of
Bb
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« heirs die fucceflively before the diftribution, if the
« fbares wefled in the laft deceafed do not quadrate with
« the ar‘rangement of his own eftate, we muft confid:r
¢ all thofe, who died before him, as ome deceafed beir,
¢ and himfelf as the fecond, and then work by the pre-
*¢ ceding rules”: to give more examples would bs very
eafy, but the reader would find them infupportably

t=dious.

AvrL conttoverfies on the claims of the next of kin,
who are ncither flarers nor refiduaries, are now at an
end *; for it fcems to be fcttled, that they fucceed ac-

cording to the order prefcribed in our text.

I. On the fr/ clafs of diftant kindred the doctrine of
ABvu Yusur has far more fimplicity than that of MvHA M-
MED, in which there is an appearance of intricacy; but
an attentive reader will find no difficulty in the cafe re-
duced to the form of a table, in which the loweft of the
fix ranks are fuppofed to be the claimants of AMRU's
eftatc §: he will fee, that Apv Yusur would divide that
eftate into fifzeen parts, giving one to each of the female,
and fwo, by the rule in the Aordn, to each of the
male, defcendants; but that MusaMMED would arrange
it in fixty parcels, fwenty-four of which would go to
the reprefentatives of the three fons, and #hirty-fix to

thofe of the #ine daughters; due regard being paid to

® Page 28, 29. + Page 39, 31. t Page 32, 33.
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the doulle tertion of the male difcendants, fo as to bring
the fhares of the zjz&elpe claimants to the following or-
der from the left hand, twelve, eight, four; nine, three,
[fix s fix, two, four; tbreg, two, onz. The corre&nefs
of this method has, it feems? obtained it a preference
over that of Asvu Y\’JSUF, whpfc' prattice, however, is
followed, on account of its faciiity, in Bokbdra and
fome other places; although of the two diffirent tra-
ditions from Asu HANTFa4, that repofted by Munam-
MED be the more publickly known and the more gene-

rally believed.

THE reader would iae unneceflarily fatigued, if we were
to exhibit every ftep of the arithmetical procefs, by WhiCl:l
the eftate of AMRU muft be diftributed, according to the
opinion of MunAMMED, between his great grand/én
by females only, and his w0 great granddaugbters, who
have the advantage of a male in the line of defcent® ;
nor does the feGtion concerning the difference of fdes

o é . ce
fequire elucidation.

II. On the fecond clafs, or the grandfathérs and
grandmothers, who are excluded from fhares, we need
only fum up the do&rine of our authér in the words of
SHARIF :—« The degrees in this cafe are either equal
¢ or unéquai ;. if umequal, the nearer is preferred; if
“ equal, the prefecrence is given to the perfon claiming

¢ Page 34.



96 A COMMENTARY ON

¢ through a fbarer ; if, there be an equality in that refpe&,
¢ the fides muft be the fame or different; if different,
¢ the diftribution muft be made in zbirds, the paternal
¢ fide having a double allotment; if the fame, the fexes
¢ of the roots, or anccftors, muft agree, or not; if they
¢ agree, the eftate muft be diftributed according to the
¢« perfons of the branches, or claimants; if not, accor-
¢ ding to the fir/# rank that differs, as in the preceding

¢ clafs*.”

II. THERE feems no difficulty in the chapter 4 on
the third clafs of diftant kindred; but it muft be re-
marked, that the branches, as they are called, from
roots by the fame father only are excluded by the wbhole
blood; not tholc by the fame mother only, who take
equally, according to the Koram, in exception to the

general rule, without any diftintion of fex.

IV. ArtHOUGH the claims of uncks and aunts, in
three cafes, be clearly explained in the text, Iyet it
may not be improper, to fubjoin an example from the
commentary of Maulavi k AstM, which the following pe-
digree will make more intelligible than his dry ftate of
the cafe:

® Page 35. ¢ Page 36, 37, 38.  § Page 39.
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HiNDA — AMRU — Sulma (—SunaiL) — Umar

P . .

LeBID aineb 2za BECR

| — -
V

. Za1p.

AMRU, having had by HixDa 2 fon, named LEE1D,
married SuLma, by whom he had a daughter, named
ZAINEB: after AMRU'S death, Surma married Su-
HAIL, to whom the produced Azza, and after his
death, 4he married UmaR, by whom fhe became the
mother of BECR: now Za1p was the fon of LEBID
and Azz4; and he died, leaving no heirs but Becr the
brother, by the fameé mother, of his mother Azza, and
ZAa1NEB, who was his paternal aunt by the fame fatber
Amru, and his maternal aunt by the fame mother SuLmA:
In this cafe, the property of Za1p muft be divided intg
nine parcels, of which the paternal aunt will have fwo
thirds; and the remaining tbird will go to the maternal
uncle and aunt in the ratio of zwo to ome; fo that
ZAINEB, in her two charalers, will be entitled to /Z’;ben

ninths,

TuERE feems no neceffity to expatiate on the cildren
_of uncles and aunts, or on the coufins, as we fhould call
them, in different degrees*; becaufe the text will be
fufficiently perfpicuous to thofz, who perfectly under-
fland the preceding fections : but, fince a curious cafe

Cc
* Page 40, 41.
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is put by Smarir, Iam unwilling to fupprefs it; efpe-
cially as it will throw light on the whole fubje& before
us. The fatlier of AMrRU had a brother, Za1p, and
two fifters, ZAINEB and Ail sHA, by the fame f_'ather
only: his mother alfo had a brother, H.(RETH, and
two fifters by the fame father, named Hinpa and As1-
MA 2 -ﬁrﬁ, his father and mother dicd; then, all his
uncles and aunts, leaving the following iffuc: Zaip
left two daughter’s daughters, who were allo the daugh-
ters of ZAINEB's fon; AlsHA, two fons of her daugh-
ter; HARETH, two daughter’s fons, who ‘were alfo the
fons of the fons of HinpA ; and Asima, two daughter’s
daughters; as in this pedigree:

ZA1D. ZAINEB. AA’ISHA. HareTs. Hinpa. AsiMa.

D, &= 8. D. D. — S. D.

T | |

D. D. S. S. S. S D. D.

AMRru himfelf afterwards died, with no heirs but the
grandchildren of his uncles and aunts: In this cafe ABu
Yusur would have divided the inheritance into thirty
parts ; twenty for the paternal fide; that is, five for each
of the fons, and as many for each of the daughters,
who have a double relation; and #en for the materzza} fide,
or four for each of the fons, who are doubly related,
and one for each of the daughters: but Monammep,

having divided AMRu’s eftate into #birzy-fix allotments,”
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would have given twenty-four to the paternal, and swelve
to the maternal, fide; that is, fix to each of Zaip’s
granddaughters, as fuch, and four to each of them, as
granddaughters of ZAINEB; fwo to each of AA1sHA’S
grandfons; three to each grandfon of H ARETH, as fuch; and
two more to each of them, as grandfonsof Hinpa ; while
one tbir.*y-ﬁxib part would have gone to each of Asima’s
female defcendants. The reafon of thefe different diftribu-
tions will appear from what has preceded; but the arith-
metical proceffes would fill many pages, and would be

thouzht, I am perfuidcd, unneceflarily prolix.

On the chapter concerning hermaphrodites,* 1 fhall
make no particular obfervation ; fince monftrous births are,
I truft, extremely rare in all countries, and the fubject is
too fhocking to be difcuffed without actual necefiity ; nor.
will it anfwer, I imagine, any ufeful purpofs to relate the
old Arabian ftories, and ftrange opinions of fome lawyers,
co;lcerlling the longeft poffible time of geftation ;4 which
is now limited, on the authority of Aal SHA,: one of Mo-
HAMMED's wives, to fws years; and, though the Mufel-
mans have traditionary accounts of tdree, four, or even Sive
children produced at one birth, yet the practice, we find,
is to referve the fhare of 022 fon ; or that of one Jdzz goker,
if, on fuppofition of her birth, the fum referved would be
larger.  The prattice of refervation for the unborn child
is well explained by the cafe in the text, to wﬁi:h we may

® Page 42, 43.  + Pageqq. 1 Page 43, 45.
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now proceed, fince the reft of the chapter needs no illuf-
tration; unlefs it be neceffary to inform the reader, that a
widow ought by law to abftain for a certain time after her
hufband’s death, from the carefles of any other man;
and, if fhe freely confefs that fhe has not abftained, it cannot
be certain, that her hufband was the father of a child
born more than fix months after his death. Let us
then fuppofe AMRU to die, leaving a daughter ZAINEB,
his mother Asuma, his father LEBID, and his wife
Hinpa enfeint.* So that, if a male child be born,
AMru’s eftate ought regularly to be divided into zwenty-
Jour parts, but, on the birth of a female, into rwenty-
Seven ; becaufe, in the firft cafe, the fhares are an
eighth, for the widow, and a fixz5 for each of the pa-
rents; but; in the fecond, befides the fhares juft men-
tioned, the daughters would have fwo-thirds between
them, and it would be the cafe of Mimberiyya.t Now
three is the common meafure of twenty-four and twenty-
feven, and the feveral meafures of thofc numbers are
eight. and nine, cither of which, multiplied into the
other whole number, gives fwo bundred and fixteen for
the product; and that, according to what has pre-
ceded, is the number of fhares into which the inhe-
‘ritanCe muft be actually divided. In the firft cafe
Hinpa would have fwenty-feven fhares; Lenip and
AsuMma, each zhirty-fix; the poflhumous fon foventy~
vight, and ZAaINEB, his fifter, tliriy-nine ; but, in the

* P,47. 1 P.1s.
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fecond, the widow would have twerty-four ; and each of
the parents, zbirty-two ; while the pofthumous daughter
and her fifter would divide the remainder between them,
each taking fixty-four fhares. Should .four pofthumous
fons be bern, ninety-zize fhares would go to the widow
and both parents; while the remainder would be divided
an:ong the children by the rule before mentioned, ZA1-
NEB receiving zlirteen parts, and each of her brothers,
twenty-fix ; but, in the cafe of a miftarriage, the daugh-
ter would be entitled to @ bundred and eight parts, or a
moicty of the whole eftate; and the nine parts remaining

would goto LEB1D as rcfiduary heir.

TuE time, at which an abfent perfon is prcfumed in
law to ?e dead, has varied, we fee, in different ages * ;
but the modern practice I underftand to be this: if Zarp
has been fo long abfent, that no man can tell whether he
be dead or alive, and if feventy years have elapfed from
the day of his birth, he is prefumcd to be dead, as to
Lis own property; from the end of that term, but, as to
his hereditary claims on the property of ansther, from
the day of his abfence ; fo that, in the firft cafc, no per-
fon, dying within the fcventy years, could have inherited
any part of 4is eftate ; nor, in the fccond, could he in-
herit from any one, who died after the day, when he firdt
was mifled. Though the arrangement of an inheritance'z

* Page 48, 49.
Dd
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6n which an abfent perfon may have a claim, be fufficic
ently clear from what has juft preceded, yet a feigned
calc in illuftration of it will not, perhaps, be thought
wholly fuperfluous. If HinpAa then dic at Murfbedabid,
)caving AMRU her hufband, with two fifters of the
whole blood, NADIRA and SaciNa, all refiding in that
city, and a whole brother Za1p, who has long been
abfent and unheard of, we muft confider what effc@ his
life or his death would have on the inheritance : if he be
dead, AMRU muft have a mosety of the eftate, and the
fifters zwo thirds between them; and, if he be living,
the widower will ftill have a rizht to his half, but Zaip
will take twice as much as eithcr of the fifters. Now,
on the firft fuppofition, the aflcts of Hinpa muft be
divided, as we have thown, into feven fhares, of which
AMRU muft have zbree, and cach of the fifters, zwo ; but,
on the fecond, into eight parts, four of which go to the
hufband, and zwoe to the brother, while NaADIRA and
Sacina can have only one a picce; fo that the widower
has an intereft in fuppofing ZA1D alive, and the fif-
ters, in fuppofing him dead: ffzy-fx, thercfore, or the
produé of Jfeven and eight, which are prime to one ano-
ther, is the number of fharcs, into which the eftate muft
be divided ; swenty-four of them being delivered to AMru,
and feven to each of the females, as the leaft fhares to
which they can in cither event be feverally entitled ; if

Zai1p then return to the city, four fhares more go to
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AMRU, and fourteen are the right of the brother; but,
if his death be proved, or prefumed by lapfe of time)
the eighteen referved fhares muft bé divided equally be<
tween SaciNa and NAD1RA; to complete their swo
Jeventbs, which the law gives, in that cafe, to each of
them: The Perfian commentator has added three cafes,
in onc of which the two firft divifors of thé affets are
compafit to each other ; but the operation in all of them

is tob eafy to require an examplei

~ IN the fe@ions cbnccrning apoflatcs and prifoners of
war *, there feems to be no obfcurity ; but it is propet
to add, that, as the law is now fettled; the heifs of an
apoftate, who were in being at the timé of his death;
are entitled to their legal thares, whether they were born
before or after his apoftafy ; though a hufband or wife
cannot fucceed to an apoftate, becaufe a change of reli<

gion is an immediate diffolution of the marriage,

WE are now come to the cbxjcluding fection, vhick
tannot be better illuftrated than by two feigned cafes
from the Perfian and Arabion comments. 1. ZA1Dp
and his daughter ABLA were at fea in the fame fhip;
together with Basuagr, his brother’s fon, and his great
nephew AMRu, fon of BasuaRr : the thip was loft, and
all, who were in it, perithed; fo that which of them

® Page 59, 31, ’
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firt died, could never be clearly afcertained. Now -
AMRu left behind him a wife and a daughter ; and ABLA
had an only fon: in this cafe, by the opinion of Ay
HanirAn and his followers, the four drowned perfons
are fuppofed to bave perithed in the fame inftant, and
their feveral eftates go to their furviving heirs refpectively,
according to the rul:s, which have bzen already explain-
ed; but by one of two traditions from Avr1, the affcts of
Z a1 being equally divided, and ABLA being fuppofed
to have outlived her father, her fon takes one moicty in
her right, while the other moisty is conceived at firft to
have vefted in Basuar, and then in AMRU, between
whofc widow and daughter it is diftributable according
to law. 2. Kasimand his youngzer half brother
Hasan were drowned in the fame boat, each leaving a
mother, a daughter, and a patron, by whom each of
them had been manumitted : then, if cach of them left
ninety pieces of gold on thore, the property of each muft
be feverally diftributed, according to the HANIFEANS;
the daughter of each taking Lalf, or forty-five pieces ;
the mother a fixth, or jfficen, and the manumittor, as
refiduary; the #birty picces which remain ; but according
to Art, the younger brother Hasan being firft coni-
cred as the furvivor, that refidue vefts in him, and is
then diftributed, in the juft mentioned ratio; Aalf of it,
or fifteen, going to his daughter; a_f£izh, or five pieces, to

his mother; and zez, the refidue, to his patron 5 next;
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KasiM being fuppofed to have furvived, the fame rule
is applied to him ; fo that the daughter of each takes on
the whole fixty; the mother, twenty; and the manu-

mittor, fen pieces of gold.

YHE END.
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ERROURS OF THE PRESS,

TRXT.
P. 16, L. 4, for in read is. .
P. 17, L. 5, from the bottom, for itit read if it.

COMMENTARY.
P. 58, L. 4, after me, omit the comma, and place it afier ranfom.
P. 68, L. 10, read AMRU.,
.« P. 80, L. §, &efore brothers read two.
P. 82, L. 4 for this read his.
P. 87, L. 7, from the top, for fhare read fharer.
P. 98, L. 12, read fon of HiNDA.

ORIGINAL.
ALl -

P. 6, b. lattline, read , §

/4 -
P. 11, 4. L. 9, 11, for @L, read Léb

el

CORRECTIONS.

P, 60, L. 14, after allegiance; add, thelaft of which difabilities relates on-
ly to fuch as are not Mufelm.ins.

P. 62, L. 11, after feems, end the paragraph thus ; be difabled from fucceed-
ing to the property of the deceafed, whom he could not in ftritnefs be faid
to have killed.

P. 96, L. 13, after that, end the paragraph thus: although the brothers and
fitters by the fame motber only take equally, according to the Korin, without
any diftinttion of fex, yet that exception to the general rule by no means ex-
tends to the iffue of fuch brothers and fifters, 7nc / p @ee 47 Je s aue
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